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Item 1.01. Entry into a Material Definitive Agreement.   

Agreement and Plan of Merger 
  

On September 6, 2018, Pebblebrook Hotel Trust (“Pebblebrook”), Pebblebrook Hotel, L.P. (the “Operating Partnership”), Ping Merger Sub, 
LLC (“Merger Sub”), Ping Merger OP, LP (“Merger OP”), LaSalle Hotel Properties (“LaSalle”) and LaSalle Hotel Operating Partnership, L.P. 
(“LaSalle OP”) entered into an Agreement and Plan of Merger (the “Merger Agreement”). The Merger Agreement provides that, upon the terms 
and subject to the conditions set forth therein, Merger OP will merge with and into LaSalle OP (the “Partnership Merger”), and, immediately 
following the Partnership Merger, LaSalle will merge with and into Merger Sub (the “Company Merger” and, together with the Partnership Merger, 
the “Mergers”). Upon completion of the Partnership Merger, LaSalle OP will survive and the separate existence of Merger OP will cease. Upon 
completion of the Company Merger, Merger Sub will survive and the separate existence of LaSalle will cease. The Mergers and the other 
transactions contemplated by the Merger Agreement were approved by the Pebblebrook’s Board of Trustees (the “Pebblebrook Board”).  

The execution by Pebblebrook and its affiliates of the Merger Agreement immediately followed the termination by LaSalle and LaSalle OP of 
the Agreement and Plan of Merger, dated as of May 20, 2018 by and among BRE Landmark Parent L.P., BRE Landmark L.P., BRE Landmark 
Acquisition L.P., LaSalle and LaSalle OP (the “Blackstone Merger Agreement”), on September 6, 2018 in accordance with its terms. On September 
6, 2018, prior to the termination by LaSalle of the Blackstone Merger Agreement, Pebblebrook, on behalf of LaSalle, paid to BRE Landmark Parent 
L.P. a termination fee of $112 million (the “Blackstone Termination Fee”)as required by the Blackstone Merger Agreement, and the Blackstone 
Merger Agreement was terminated. 

Pursuant to the Merger Agreement, at the effective time of the Company Merger (the “Company Merger Effective Time”), each common 
share of beneficial interest, par value $0.01 per share, of LaSalle (each, a “LaSalle Common Share”), other than Excluded Shares (as defined in the 
Merger Agreement), that is issued and outstanding immediately prior to the Company Merger Effective Time (including LaSalle Common Shares 
that become or are considered outstanding pursuant to the treatment of the LaSalle Compensatory Awards (as defined below) under the Merger 
Agreement) will be converted into the right to receive, at the election of the holder, either: (i) 0.92 (the “Exchange Ratio”) validly issued, fully paid 
and nonassessable common shares of beneficial interest (the “Common Share Consideration”), par value $0.01 per share, of Pebblebrook (the 
“Pebblebrook Common Shares”); or (ii) $37.80 in cash, subject to certain adjustments and to any applicable withholding tax (the “Cash 
Consideration” and, together with the Common Share Consideration, the “Merger Consideration”). The maximum number of LaSalle Common 
Shares eligible to be converted into the right to receive the Cash Consideration will be equal to 30% of the aggregate number of LaSalle Common 
Shares issued and outstanding as of immediately prior to the Company Merger Effective Time (including LaSalle Common Shares that become or 
are considered outstanding pursuant to the treatment of the LaSalle Compensatory Awards under the Merger Agreement as described below), 
subject to pro-rata reductions if such maximum is exceeded. Any LaSalle Common Shares held by Pebblebrook or its affiliates immediately prior to 
the Company Merger Effective Time will be cancelled for no consideration in the Company Merger and excluded from the right to receive the Cash 
Consideration. 

Pursuant to the Merger Agreement, at the Company Merger Effective Time, each outstanding 6.375% Series I Cumulative Redeemable 
Preferred Share of Beneficial Interest, par value $0.01 per share, of LaSalle (the “LaSalle Series I Preferred Shares”) will be converted into the right 
to receive one share of a newly designated class of preferred shares of Pebblebrook, the 6.375% Series E Cumulative Redeemable Preferred Shares 
of Beneficial Interest, $0.01 par value per share (the “Series E Preferred Shares”), having the rights, preferences, privileges and voting powers 
materially unchanged from those of the LaSalle Series I Preferred Shares immediately prior to the Company Merger, and each outstanding 6.3% 
Series J Cumulative Redeemable Preferred Share of Beneficial Interest, par value $0.01 per share, of LaSalle (the “LaSalle Series J Preferred Shares”) 
will be converted into the right to receive one share of a newly designated class of preferred shares of Pebblebrook, the 6.3% Series F Cumulative 
Redeemable Preferred Shares of Beneficial Interest, $0.01 par value per share (together with the Series E Preferred Shares, the “Pebblebrook 
Preferred Shares”), having the rights, preferences, privileges and voting powers materially unchanged from those of the LaSalle Series J Preferred 
Shares immediately prior to the Company Merger. 

Pursuant to the Merger Agreement, at the effective time of the Partnership Merger (the “Partnership Merger Effective Time”), each common 
unit of LaSalle OP (a “LaSalle OP Common Unit”), other than LaSalle OP Common Units held by LaSalle, that is issued and outstanding 
immediately prior to the Partnership Merger Effective Time, will be cancelled and converted into the right to receive 0.92 newly and validly issued 
common units of the Operating Partnership, without interest. Alternatively, each LaSalle OP Common Unit, other than LaSalle OP Common Units 
held by LaSalle, may at the holder’s election be converted into the right to receive a number of Pebblebrook Common Shares equal to the Exchange 
Ratio, without interest. 

Pursuant to the Merger Agreement, each award of restricted LaSalle Common Shares (“Restricted Shares”) that is  

 
 



 
 
outstanding immediately prior to the LaSalle Merger Effective Time will become fully vested and will be cancelled in exchange for the right to 
receive the Merger Consideration with respect to such Restricted Shares. Each award of performance shares with respect to LaSalle Common 
Shares (each, a “Performance Award”) that is outstanding immediately prior to the Company Merger Effective Time will automatically become 
earned and vested with respect to that number of LaSalle Common Shares subject to such Performance Award based on actual achievement of the 
applicable performance goals set forth in the award agreement governing such Performance Award, and thereafter shall be cancelled and 
exchanged for, the right to receive such number of earned and vested LaSalle Common Shares, which shall be considered outstanding as of such 
time, and to receive the Merger Consideration with respect to such LaSalle Common Shares. Each award of deferred LaSalle Common Shares (each, 
a “Deferred Share Award,” and, collectively with the Restricted Shares and Performance Awards, the “LaSalle Compensatory Awards”) that is 
outstanding immediately prior to the Company Merger Effective Time will be cancelled in exchange for the number of LaSalle Common Shares 
subject to such Deferred Share Award (prior to its cancellation), which LaSalle Common Shares shall be considered outstanding as of such time, 
and to receive the Merger Consideration with respect to such LaSalle Common Shares. 

Each of Pebblebrook and LaSalle has made customary representations, warranties and covenants in the Merger Agreement, including, 
among others, covenants by each party to, in all material respects, use commercially reasonable efforts to carry on its business in the ordinary 
course of business consistent with past practice, subject to certain exceptions, during the period between the execution of the Merger Agreement 
and the consummation of the Mergers. The obligations of the parties to consummate the Mergers are not subject to any financing condition or the 
receipt of any financing by Pebblebrook, the Operating Partnership, Merger Sub or Merger OP. 

The consummation of the Mergers is subject to certain customary closing conditions, including, among others, approval of the Company 

Merger by the affirmative vote of the holders of at least sixty-six and two-thirds (66 2/3%) percent of the outstanding LaSalle Common Shares 

entitled to vote on the matter, approval of the issuance of Pebblebrook Common Shares by the affirmative vote of not less than a majority of the 

votes cast by holders of the outstanding Pebblebrook Common Shares entitled to vote on the matter (the “Pebblebrook Shareholder Approval”), 

the absence of certain legal impediments to the consummation of the Mergers, the effectiveness of a registration statement on Form S-4 to be filed 

by Pebblebrook in connection with the Mergers and the approval for listing on the New York Stock Exchange of the Pebblebrook Common Shares 

and the Pebblebrook Preferred Shares to be issued in the Company Merger. The Merger Agreement requires Pebblebrook to convene a special 

meeting of shareholders for purposes of obtaining the Pebblebrook Shareholder Approval.  

Each of Pebblebrook and LaSalle has agreed to covenants prohibiting each party from soliciting, providing non-public information or 
entering into discussions or agreements concerning proposals relating to alternative business combination transactions, subject to certain limited 
exceptions. Prior to obtaining the requisite shareholder approval, LaSalle may terminate the Merger Agreement to enter into an agreement with 
respect to a Superior Proposal and either party’s Board of Trustees may effect a Change in Recommendation (as defined in the Merger Agreement) 
only if it has received an unsolicited written acquisition proposal that constitutes a Superior Proposal, and the failure to effect a Change in 
Recommendation would be inconsistent with the applicable Board of Trustees’ fiduciary obligations under applicable law. Under these no-
solicitation provisions, a party must notify the other party if it receives an alternative acquisition proposal and allow for negotiations for a 
specified period before effecting a Change in Recommendation. 

The Merger Agreement may be terminated under certain circumstances by either party, including prior to obtaining the requisite shareholder 
approval, if, after following certain procedures and adhering to certain restrictions, LaSalle’s Board of Trustees or the Pebblebrook Board effects a 
Change in Recommendation in connection with a Superior Proposal and, in the case of LaSalle, LaSalle enters into a definitive agreement providing 
for the implementation of a Superior Proposal, subject to complying with specified notice and other conditions set forth in the Merger Agreement.  

Upon a termination of the Merger Agreement, under certain circumstances, LaSalle will be required to pay to Pebblebrook a termination fee 
of $112 million, and in certain other circumstances, Pebblebrook will be required to pay to LaSalle a termination fee of $81 million. 

The foregoing description of the Merger Agreement is only a summary, does not purport to be complete and is qualified in its entirety by 
reference to the full text of the Merger Agreement, which is filed as Exhibit 2.1 to this Current Report on Form 8-K, and is incorporated herein by 
reference. The Merger Agreement has been attached as an exhibit to provide shareholders with information regarding its terms. It is not intended 
to provide any other factual or financial information about Pebblebrook, LaSalle or any of their respective affiliates or businesses. The 
representations, warranties, covenants and agreements contained in the Merger Agreement were made only for the purposes of such agreement 
and as of specified dates, were solely for the benefit of the parties to such agreement and may be subject to limitations agreed upon by the 
contracting parties. The representations and warranties have been qualified by confidential disclosures made for the purposes of allocating 
contractual risk between the parties to the Merger Agreement instead of establishing these matters as facts, and may be subject to standards of 
materiality applicable to the contracting parties that differ from those applicable to investors. Shareholders should not rely on  

 
 



 
 
the representations, warranties, covenants or agreements contained in the Merger Agreement or any descriptions thereof as characterizations of 
the actual state of facts or condition of Pebblebrook, the Operating Partnership, Merger Sub, Merger OP, LaSalle, LaSalle OP or any of their 
respective affiliates or businesses. Moreover, information concerning the subject matter of such representations and warranties may change after 
the date of the Merger Agreement, which subsequent information may or may not be fully reflected in Pebblebrook’s public disclosures. The 
Merger Agreement should be read in conjunction with the other information regarding the Pebblebrook, the Operating Partnership, Merger Sub, 
Merger OP, LaSalle, LaSalle OP or any of their respective affiliates or businesses and the transactions contemplated by the Merger Agreement that 
will be contained in or attached as an annex to the joint proxy statement/prospectus that Pebblebrook will file in connection with the transactions 
contemplated by the Merger Agreement, as well as in the other filings that Pebblebrook will make with the United States Securities and Exchange 
Commission (the “SEC”). 

 
Delayed Draw Term Loan 
 

On September 5, 2018, in anticipation of entering into the Merger Agreement, Pebblebrook, the Operating Partnership, as borrower, certain 
subsidiaries of Pebblebrook, Merrill Lynch, Pierce, Fenner & Smith Incorporated (“MLPFS”) and Bank of America, N.A. (“BofA”) entered into a 
credit agreement (the “Credit Agreement”), with respect to a $100 million delayed-draw term loan. BofA is acting as sole administrative agent for 
the Delayed Draw Term Loan and MLPFS is acting as sole lead arranger. On September 5, 2018, the Operating Partnership borrowed $100 million 
pursuant to the Credit Agreement (the “Delayed Draw Term Loan”) in connection with entering into the Merger Agreement and paying the 
Blackstone Termination Fee. 

The Delayed Draw Term Loan bears interest at a rate per annum equal to, at the option of the Company, (i) LIBOR plus 1.45% to 2.25%, 
depending on the Company's leverage ratio, or (ii) the Base Rate (which is defined as the greater of the rate of interest as publicly announced from 
time to time by BofA as its prime rate and the Federal Funds rate plus 0.50%) plus 0.45% to 1.25%, depending on the Company's leverage ratio. 
There are no prepayment penalties under the Credit Agreement. The maturity date of the Delayed Draw Term Loan is March 5, 2019. Subject to 
certain terms and conditions set forth in the Credit Agreement, the Operating Partnership may elect, for a fee, to extend the maturity date of the 
revolving credit facility by six months, for a maximum maturity date of September 5, 2019. 

The Company’s ability to borrow under the Credit Agreement is subject to its ongoing compliance with a number of customary financial and 
other covenants, including: 

 
The Credit Agreement contains representations, warranties, covenants, terms and conditions customary for transactions of this type, 

including limitations on liens, incurrence of debt, investments, mergers and asset dispositions, covenants to preserve corporate existence and 
comply with laws, covenants on the use of proceeds of the credit facility and default provisions, including defaults for non-payment, breach of 
representations and warranties, insolvency, non-performance of covenants, cross-defaults and guarantor defaults. The occurrence of an event of 
default under the Primary Credit Agreement could result in all loans and other obligations becoming immediately due and payable and the credit 
facility being terminated and allow the lenders under the agreement to exercise all rights and remedies available to them with respect to the 
collateral. 

The foregoing description of the Credit Agreement is not complete. A copy of the Credit Agreement will be filed with the SEC as an exhibit to 
the Company’s Quarterly Report on Form 10-Q for the quarter ending September 30, 2018. 

Waivers of Change in Control Termination Benefits 
 

On September 5, 2018, in anticipation of Pebblebrook entering into the Merger Agreement, Pebblebrook and each of its executive officers, 
Jon E. Bortz, Raymond D. Martz and Thomas C. Fisher, entered into waiver agreements (collectively, the “Waiver Agreements”). Pursuant to each 
executive officer’s Waiver Agreement, the executive officer agreed that the Mergers shall be deemed not to be a “Change in Control” as defined in 
the executive’s change in control severance agreement and all of  

 
 

• a maximum leverage ratio of 6.75:1.00 (or up to 7.00:1.00 for up to four consecutive quarters one time during the term of the agreement);
• a maximum secured recourse debt ratio of 5% (or up to 10% for up to four consecutive quarters one time during the term of the 

agreement); 
• a maximum percentage of secured debt to total asset value of 45%;
• a minimum fixed charge coverage ratio of 1.50:1.00; 
• a maximum unsecured interest coverage ratio of 2.0:1.0; 
• a minimum tangible net worth; and 
• a maximum ratio of unsecured debt to total unencumbered asset value of 60% (or 65% for up to three consecutive quarters up to three 

non-consecutive times during the term of the agreement). 



 
 
the executive’s outstanding compensatory equity award agreements (collectively, the “Subject Agreements”). As a result of entering into the 
Waiver Agreements, each executive officer has waived (i) the payment of any amounts of cash due to the executive and (ii) the acceleration of 
vesting of any unvested performance units, common shares, or LTIP Class B Units (as defined in the Second Amended and Restated Agreement 
of Limited Partnership of the Operating Partnership, dated as of December 13, 2013, as amended), in each case pursuant to the Subject Agreements 
as a result from the occurrence of the Mergers. 

The foregoing description of the Waiver Agreement is not complete. The Waiver Agreements are filed as Exhibits 10.1, 10.2 and 10.3 to this 
Current Report on Form 8-K. 

Item 7.01. Regulation FD Disclosure. 
 

On September 5, 2018, Pebblebrook issued a press release regarding the determination by LaSalle’s Board of Trustees that Pebblebrook's 
offer to acquire LaSalle was a "Superior Proposal" as defined in the Blackstone Merger Agreement. The full text of the press release is attached 
hereto as Exhibit 99.1 and is incorporated herein by reference. 

On September 6, 2018, Pebblebrook and LaSalle issued a joint press release announcing the execution of the Merger Agreement. The full text 
of the press release is attached hereto as Exhibit 99.2 and is incorporated herein by reference. 

Additional Information about the Proposed Merger Transaction and Where to Find It  

This communication relates to the proposed merger transaction pursuant to the terms of the Agreement and Plan of Merger, dated as of 
September 6, 2018, by and among Pebblebrook, the Operating Partnership, Merger Sub, Merger OP, LaSalle and LaSalle Hotel OP. In connection 
with the proposed merger transaction, Pebblebrook expects to file with the SEC a registration statement on Form S-4 that will include a joint proxy 
statement of Pebblebrook and LaSalle that also constitutes a prospectus of Pebblebrook, which joint proxy statement/prospectus will be mailed or 
otherwise disseminated to Pebblebrook shareholders and LaSalle shareholders when it becomes available. Pebblebrook and LaSalle also plan to file 
other relevant documents with the SEC regarding the proposed merger transaction. INVESTORS ARE URGED TO READ THE JOINT PROXY 
STATEMENT/PROSPECTUS AND OTHER RELEVANT DOCUMENTS FILED WITH THE SEC IF AND WHEN THEY BECOME AVAILABLE 
BECAUSE THEY WILL CONTAIN IMPORTANT INFORMATION ABOUT THE PROPOSED MERGER TRANSACTION. You may obtain a free 
copy of the joint proxy statement/prospectus and other relevant documents (if and when they become available) filed by Pebblebrook or LaSalle 
with the SEC at the SEC’s website at www.sec.gov. Copies of the documents filed by Pebblebrook with the SEC will be available free of charge on 
Pebblebrook’s website at www.pebblebrookhotels.com or by contacting Pebblebrook’s Investor Relations at (240) 507-1330. Copies of the 
documents filed by LaSalle with the SEC will be available free of charge on LaSalle’s website at www.lasallehotels.com or by contacting LaSalle’s 
Investor Relations at (301) 941-1500. 

Certain Information Regarding Participants 

Pebblebrook and LaSalle and their respective trustees, executive officers and other members of management and employees may be deemed 
to be participants in the solicitation of proxies in respect of the proposed merger transaction. You can find information about Pebblebrook’s 
executive officers and trustees in Pebblebrook’s definitive proxy statement filed with the SEC on April 27, 2018 in connection with Pebblebrook’s 
2018 annual meeting of shareholders. You can find information about LaSalle’s executive officers and directors in LaSalle’s definitive proxy 
statement filed with the SEC on July 30, 2018 in connection with its 2018 special meeting of shareholders. Additional information regarding the 
interests of such potential participants will be included in the joint proxy statement/prospectus and other relevant documents filed with the SEC if 
and when they become available. You may obtain free copies of these documents from Pebblebrook or LaSalle using the sources indicated above. 

No Offer or Solicitation 

This communication shall not constitute an offer to sell or the solicitation of an offer to buy any securities, nor shall there be any sale of 
securities in any jurisdiction in which such offer, solicitation or sale would be unlawful prior to registration or qualification under the securities 
laws of any such jurisdiction. No offering of securities shall be made except by means of a prospectus meeting the requirements of Section 10 of 
the Securities Act of 1933, as amended (the “Securities Act”). 

Cautionary Statement Regarding Forward-Looking Statements 

Certain statements in this communication that are not in the present or past tense or that discuss the expectations of Pebblebrook and/or 
LaSalle are forward-looking statements within the meaning of Section 27A of the Securities Act and Section 21E of the Securities Exchange Act of 
1934, as amended. These forward looking statements, which are based on current expectations, estimates and projections about the industry and 
markets in which Pebblebrook and LaSalle operate and beliefs of and assumptions made by Pebblebrook management and LaSalle management, 
involve uncertainties that could significantly affect the financial results of Pebblebrook or LaSalle or the combined company. Pebblebrook and 
LaSalle intend  

 
 



 
 
such forward-looking statements to be covered by the safe harbor provisions for forward-looking statements contained in the Private Securities 
Litigation Reform Act of 1995 and include this statement for purposes of complying with these safe harbor provisions. Words such as “believe,” 
“expect,” “intend,” “anticipate,” “estimate,” “project” and variations of such words and similar expressions are intended to identify such forward 
looking statements, which generally are not historical in nature. Such forward-looking statements may include, but are not limited to, statements 
about the anticipated benefits of the proposed merger transaction, including future financial and operating results, the attractiveness of the value 
to be received by LaSalle shareholders, the attractiveness of the value to be received by Pebblebrook and the combined company’s plans, 
objectives, expectations and intentions and descriptions relating to these expectations. 

All statements that address operating performance, events or developments that Pebblebrook and LaSalle expect or anticipate will occur in 
the future - including statements relating to expected synergies, improved liquidity and balance sheet strength - are forward looking statements. 
These statements are not guarantees of future performance and involve certain risks, uncertainties and assumptions that are difficult to predict. 
Although Pebblebrook and LaSalle believe the expectations reflected in any forward-looking statements are based on reasonable assumptions, 
Pebblebrook and LaSalle can give no assurance that their expectations will be attained and therefore, actual outcomes and results may differ 
materially from what is expressed or forecasted in such forward looking statements. Some of the factors that may affect outcomes and results 
include, but are not limited to: (i) the outcome of any legal proceedings that may be instituted against the companies and others related to the 
proposed merger transaction, (ii) unanticipated difficulties or expenditures relating to the proposed merger transaction, the response of business 
partners and competitors to the announcement of the proposed merger transaction, and/or potential difficulties in employee retention as a result of 
the announcement and pendency of the proposed merger transaction, (iii) changes affecting the real estate industry and changes in financial 
markets, interest rates and foreign currency exchange rates, (iv) increased or unanticipated competition for the companies’ properties, (v) risks 
associated with the hotel industry, including competition for guests and meetings from other hotels and alternative lodging companies, increases 
in wages, energy costs and other operating costs, potential unionization or union disruption, actual or threatened terrorist attacks, any type of flu 
or disease-related pandemic and downturns in general and local economic conditions, (vi) the availability and terms of financing and capital and 
the general volatility of securities markets, (vii) the companies’ respective dependence on third-party managers of their respective hotels, including 
their inability to implement strategic business decisions directly, (viii) risks associated with the real estate industry, including environmental 
contamination and costs of complying with the Americans with Disabilities Act of 1990, as amended, and similar laws, (ix) the possible failure of 
the companies to maintain their respective qualifications as a REIT and the risk of changes in laws affecting REITs, (x) the possibility of uninsured 
losses, (xi) risks associated with redevelopment and repositioning projects, including delays and cost overruns, (xii) the risk of a material failure, 
inadequacy, interruption or security failure of the companies’ or their respective hotel managers’ information technology networks and systems, 
(xiii) risks associated with achieving expected revenue synergies or cost savings, (xiv) risks associated with the companies’ ability to consummate 
the proposed merger transaction and the timing of the closing of the proposed merger transaction, and (xv) those additional risks and factors 
discussed in reports filed with the SEC by Pebblebrook and LaSalle from time to time, including those discussed under the heading “Risk Factors” 
in their respective most recently filed reports on Forms 10-K and 10-Q. Neither Pebblebrook nor LaSalle undertakes any duty to update any 
forward-looking statements appearing in this document. 

 
Item 9.01. Financial Statements and Exhibits. 
(d) Exhibits. 

_____________________ 

 
 

Exhibit No.   Description 

2.1 

  

Agreement and Plan of Merger, dated as of September 6, 2018, by and among Pebblebrook Hotel Trust, 
Pebblebrook Hotel, L.P., Ping Merger OP, LP, Ping Merger Sub, LLC, LaSalle Hotel Properties and LaSalle 
Hotel LaSalle OP, L.P.† 

10.1*   Waiver Agreement, dated September 5, 2018, between Pebblebrook Hotel Trust and Jon E. Bortz 

10.2*   Waiver Agreement, dated September 5, 2018, between Pebblebrook Hotel Trust and Raymond D. Martz 

10.3*   Waiver Agreement, dated September 5, 2018, between Pebblebrook Hotel Trust and Thomas C. Fisher 

99.1 
  

Press release, dated September 5, 2018, regarding Pebblebrook's response to LaSalle's board determination 
that Pebblebrook proposal is a “Superior Proposal”. 

99.2   Press Release, dated September 6, 2018, regarding the entry in to the Merger Agreement  

*  Management agreement or compensatory plan or arrangement.



 
 

 
 

†  Schedules have been omitted from this exhibit pursuant to Item 601(b)(2) of Regulation S-K. Pebblebrook hereby undertakes to furnish on a 
supplemental basis copies of any of the omitted schedules upon request by the SEC; provided, however, that Pebblebrook may request 
confidential treatment pursuant to Rule 24b-2 of the Securities Exchange Act of 1934, as amended, for any schedules so furnished. 



 
 

SIGNATURES 
  

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the 
undersigned hereunto duly authorized. 
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AGREEMENT AND PLAN OF MERGER 

BY AND AMONG: 

PEBBLEBROOK HOTEL TRUST, 

PEBBLEBROOK HOTEL, L.P., 

PING MERGER SUB, LLC, 

PING MERGER OP, LP, 

LASALLE HOTEL PROPERTIES 

and 

LASALLE OPERATING PARTNERSHIP, L.P. 

Dated as of September 6, 2018 

 

          

    PEBBLEBROOK HOTEL TRUST 

          

September 6, 2018   By:   /s/ Raymond D. Martz 

          

        Name: Raymond D. Martz 

  
  

  
  

Title: Executive Vice President, Chief Financial Officer, 
Treasurer and Secretary 

Section 2: EX-2.1 (EXHIBIT 2.1) 
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AGREEMENT AND PLAN OF MERGER 

This Agreement and Plan of Merger (this “Agreement”) is made and entered into as of September 6, 2018, by and 
among: Pebblebrook Hotel Trust, a Maryland real estate investment trust (“Parent”); Pebblebrook Hotel, L.P., a Delaware 
limited partnership (“Parent OP”); Ping Merger Sub, LLC, a Maryland limited liability company (“Merger Sub”); Ping 
Merger OP, LP, a Delaware limited partnership (“Merger OP” and, collectively with Parent, Parent OP and Merger Sub, the 
“Parent Parties”); LaSalle Hotel Properties, a Maryland real estate investment trust (the “Company”); and LaSalle 
Operating Partnership, L.P., a Delaware limited partnership and whose sole general partner is the Company (the “Operating 
Partnership” and, together with the Company, the “Company Parties”). Capitalized terms used but not otherwise defined 
herein shall have the respective meanings ascribed thereto in Section 1.1. 

RECITALS 

A. Parent, as the sole member of Merger Sub has approved this Agreement and determined that it is advisable and 
in the best interests of Merger Sub to enter into this Agreement and consummate the merger of the Company with and into 
Merger Sub (the “Company Merger”), with Merger Sub surviving the Company Merger as a wholly-owned Subsidiary of 
Parent pursuant to the Maryland REIT Law (the “MRL”) and the Maryland Limited Liability Company Act (the “MD LLC 
Act”), pursuant to which each outstanding common share of beneficial interest, par value $0.01 per share, of the Company (the 
“Company Common Shares”) (other than Excluded Shares) shall be converted into the right to receive the Merger 
Consideration, each outstanding share of the 6.375% Series I Cumulative Redeemable Preferred Shares of Beneficial Interest, par 
value $0.01 per share, of the Company (“Company Series I Preferred Shares”) shall be converted into the right to receive the 
Series I Preferred Share Merger Consideration and each outstanding share of the 6.3% Series J Cumulative Redeemable 
Preferred Shares of Beneficial Interest, par value $0.01 per share, of the Company (“Company Series J Preferred Shares” 
and, together with the Company Series I Preferred Shares, the “Company Preferred Shares”) shall be converted into the right 
to receive the Series J Preferred Share Merger Consideration, all upon the terms and conditions of this Agreement. 

B.    The board of trustees of the Company (the “Company Board”) has (a) approved this Agreement, the Mergers and 
the other Transactions, (b) determined that this Agreement, the Mergers and the other Transactions are advisable and in the best 
interests of the Company, its shareholders and the limited partners of the Operating Partnership and (c) resolved to recommend 
that its shareholders approve the Company Merger. 

C.    Each of the Company, as the sole general partner of the Operating Partnership, and Ping Merger OP GP, LLC, a 
Delaware limited liability company (“Merger OP GP”), as the sole general partner of Merger OP, have approved this Agreement 
and determined that it is advisable and in the best interests of their respective limited partners to consummate the merger of 
Merger OP with and into the Operating Partnership (the “Partnership Merger” and, together with the Company Merger, the 
“Mergers”), with the Operating Partnership surviving the Partnership Merger in accordance with the Delaware Revised Uniform 
Limited Partnership Act  

 
 



 
(the “DRULPA”), pursuant to which each outstanding common unit of the Operating Partnership (the “Operating Partnership 
Common Units”) shall be converted into the right to receive partnership interests in Parent OP, upon the terms and conditions of 
this Agreement. 

D.    Parent, in its capacity as the sole general partner of Parent OP and sole member of Merger Sub, and Merger OP GP, 
in its capacity as the sole general partner of Merger OP, have taken all actions required for the execution of this Agreement by 
Merger Sub and Merger OP and to adopt and approve this Agreement, to approve the consummation by Merger Sub and 
Merger OP of the Mergers, the issuance of Parent Common Shares contemplated by this Agreement, subject to obtaining Parent 
Shareholder Approval (the “Parent Share Issuance”), and the issuance of Parent Preferred Shares contemplated by this 
Agreement, as applicable. 

E.    For U.S. federal income Tax purposes, it is intended that (a) the Company Merger shall qualify as a “reorganization” 
within the meaning of Section 368(a) of the Internal Revenue Code of 1986, as amended (the “Code”), and that this Agreement 
be, and hereby is adopted as, a “plan of reorganization” for purposes of Sections 354 and 361 of the Code, and (b) the 
Partnership Merger constitute an “assets-over” merger under Treasury Regulations Section 1.708-1(c)(3)(i). 

F.    The Company has terminated the Agreement and Plan of Merger, dated as of May 20, 2018, by and among BRE 
Landmark Parent L.P., BRE Landmark L.P., BRE Landmark Acquisition L.P., the Company and the Operating Partnership (the 
“Blackstone Merger Agreement”) in accordance with its terms, and, in connection with the termination of the Blackstone 
Merger Agreement and the entry into this Agreement, Parent has paid the Company Termination Fee (as defined in the 
Blackstone Merger Agreement) on behalf of the Company to BRE Landmark Parent L.P. 

AGREEMENT 

The parties to this Agreement, intending to be legally bound, agree as follows: 
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ARTICLE 1   

DEFINITIONS 

Section 1.1    Definitions. 

(a)    As used herein, the following terms have the following meanings: 

“1964 Civil Rights Acts” means the Civil Rights Act of 1964. 

“Acceptable Confidentiality Agreement” means a customary confidentiality agreement containing terms no more 
favorable in any material respect to the counterparty thereto than the terms of the Confidentiality Agreement; provided, however, 
that such confidentiality agreement may contain provisions that permit the Company and Parent, as applicable, to comply with the 
provisions of Section 5.3. Notwithstanding the foregoing, a Person who entered into a confidentiality agreement with the 
Company on or after April 9, 2018 relating to a potential acquisition of, or business combination with, the Company that remains 
in effect shall not be required to enter into a new or revised confidentiality agreement, and such existing confidentiality agreement 
shall be deemed to be an Acceptable Confidentiality Agreement for all purposes of this Agreement. 

“Acquired Companies” means the Company and each of its Subsidiaries, including, for the avoidance of doubt, the 
Operating Partnership, collectively. 

“Acquisition Inquiry” means an inquiry, indication of interest or request for information or discussions from a Third Party 
that constitutes, or could reasonably be expected to lead to, an Acquisition Proposal. 

“Acquisition Proposal” means any proposal or offer from any Third Party relating to, in a single transaction or series of 
related transactions: (i) any direct or indirect acquisition or issuance (whether by merger, consolidation or otherwise) of twenty 
percent (20%) or more of any class of the equity interests in the Company (by vote or by value) or twenty percent (20%) or more 
of any class of the equity interests or general partnership interests in the Operating Partnership (by vote or by value) by any Third 
Party; (ii) any merger, consolidation, business combination, reorganization, share exchange, sale of assets, recapitalization, equity 
investment, joint venture, liquidation, dissolution or other transaction that would result in any Third Party acquiring assets (including 
capital stock of or interest in any Subsidiary or Affiliate of the Company) representing, directly or indirectly, twenty percent (20%) 
or more of the consolidated assets of the Acquired Companies, taken as a whole (as determined on a book value basis (including 
Indebtedness secured solely by such assets)); (iii) the acquisition (whether by merger, consolidation, equity investment, share 
exchange, joint venture or otherwise) by any Third Party, directly or indirectly, of any class of equity interest in any Entity that 
holds assets representing, directly or indirectly, twenty percent (20%) or more of the consolidated assets of the Acquired 
Companies, taken as a whole (as determined on a book value basis (including Indebtedness secured solely by such assets)); (iv) 
any tender offer or exchange offer, as such terms are defined under the Exchange Act, that, if consummated, would result in any 
Third Party beneficially  
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owning twenty percent (20%) or more of the outstanding Company Common Shares (or any class of voting securities of the 
Company) or twenty percent (20%) or more of the outstanding equity interests or general partnership interests in the Operating 
Partnership; (v) any merger, consolidation, share exchange, business combination, joint venture, recapitalization, reorganization or 
other similar transaction involving the Company; (vi) any other transaction or series of related transactions pursuant to which any 
Third Party proposes to acquire control of assets of any Acquired Company having a fair market value equal to or greater than 
twenty percent (20%) of the fair market value of all of the assets of the Acquired Companies, taken as a whole, immediately prior 
to such transaction; or (vii) any combination of the foregoing. 

“ADA” means the Americans with Disabilities Act. 

“ADEA” means the Age Discrimination in Employment Act. 

“Affiliate” of any Person means another Person that directly or indirectly, through one or more intermediaries, controls, is 
controlled by, or is under common control with, such first Person. For purposes of the immediately preceding sentence, the term 
“control” (including, with correlative meanings, the terms “controlling,” “controlled by” and “under common control with”) as used 
with respect to any Person, means the possession, directly or indirectly, of the power to direct or cause the direction of the 
management and policies of such Person, whether through ownership of voting securities, by Contract or otherwise. 

“Business Day” means any day other than a Saturday, Sunday or a day on which banking institutions in New York, 
New York are authorized or obligated by Law or executive order to be closed. 

“Company Benefit Plan” means each “employee benefit plan”, as defined in Section 3(3) of ERISA, and each other 
benefit arrangement, including share bonus, share purchase, share option, restricted shares, share appreciation right or other equity 
or equity-based, deferred-compensation, employment, consulting, retirement, welfare-benefit, bonus, incentive, commission, 
change in control, retention, severance, separation, vacation, paid time off, or fringe benefit or other benefit or compensation plan, 
policy, program, Contract, arrangement or agreement sponsored, maintained or contributed or required to be contributed to by 
the Acquired Companies or any Company ERISA Affiliate or with respect to which any Acquired Company or any Company 
ERISA Affiliate has any Liability. 

“Company Compensatory Award” means each Deferred Share Award, Performance Award and Company Restricted 
Share. 

“Company Declaration of Trust” means the Company’s declaration of trust (including all articles of amendment and 
articles supplementary). 

“Company Disclosure Schedule” means the Company Disclosure Schedule dated the date hereof and delivered by the 
Company to Parent prior to or simultaneously with the execution of this Agreement. 
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“Company Equity Incentive Plan” means each of the Company’s 1998 Share Option and Incentive Plan, the 

Company’s 2009 Equity Incentive Plan and the Company’s 2014 Equity Incentive Plan, in each case, including any amendments. 

“Company ERISA Affiliate” means any Entity, trade or business (whether or not incorporated) that is considered a 
single employer together with the Company or any ERISA Affiliate under ERISA Section 4001(b) or Code Section 414. 

“Company Franchise Agreement Documents” means any franchise, trademark or license agreement entered into by 
any of the Acquired Companies pursuant to which any Company Real Property is flagged under a hotel brand owned by any 
Third Party (each a “Company Franchise Company”), and each amendment, guarantee, license (whether with the Company 
Franchise Company or any Affiliate thereof) or other Contract related to such franchise agreement and entered into by any of the 
Acquired Companies, in each case that are material to any Company Real Property. 

“Company Intellectual Property Assets” means all Intellectual Property Assets owned by the Acquired Companies. 

“Company Management Agreement Documents” means the management agreements entered into by any of the 
Acquired Companies pursuant to which any Third Party manages or operates any Company Real Property (each a “Company 
Management Company”) on behalf of any of the Acquired Companies and each amendment, guarantee, license or franchise 
agreement (whether with the Company Management Company or any Affiliate thereof) or other Contracts related to such 
management agreements and entered into by any of the Acquired Companies, in each case that are material to any Company Real 
Property. 

“Company Material Adverse Effect” means, with respect to the Company Parties, any Effect that has had or would 
reasonably be expected to have a material adverse effect on (I) the business, financial condition, assets, properties or results of 
operations of the Acquired Companies, taken as a whole, or (II) the ability of the Company Parties to timely consummate the 
Mergers prior to the End Date; provided that, for purposes of clause (I), in no event shall any of the following Effects, alone or in 
combination, or any Effect to the extent any of the foregoing results from any of the following, be taken into account in determining 
whether there shall have occurred a Company Material Adverse Effect: (i) changes in the Company’s share price or trading 
volume; (ii) any failure by the Company to meet, or changes to, published revenue, earnings or other financial projections, or any 
failure by the Company to meet any internal budgets, plans or forecasts of revenue, earnings or other financial projections, in and 
of itself (provided, that the exception in this clause (ii) and in clause (i) shall not in any way prevent or otherwise affect a 
determination that any Effect underlying such failures has resulted in, or contributed to, a Company Material Adverse Effect); (iii) 
changes in general business, economic or political conditions in the United States or any other country or region in the world; (iv) 
conditions in the financial, credit, banking, capital or currency markets in the United States or any other country or region in the 
world, or changes therein, including (A) changes in interest rates in the United States or any other country and changes in 
exchange rates for the currencies of any countries and (B) any suspension of trading in securities (whether equity, debt, derivative  
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or hybrid securities) generally on any securities exchange or over-the-counter market operating in the United States or any other 
country or region in the world; (v) changes in conditions in the industries in which the Acquired Companies conduct business, 
including changes in conditions in the real estate industry generally or the lodging industry generally; (vi) changes in political 
conditions in the United States or any other country or region in the world; (vii) acts of hostilities, war, sabotage or terrorism, 
including cyber-terrorism (including any outbreak, escalation or general worsening of any such acts) in the United States or any 
other country or region in the world; (viii) earthquakes, hurricanes, tsunamis, tornadoes, floods, mudslides, wild fires or other 
natural or man-made disasters or acts of God or weather conditions in the United States or any other country or region in the 
world, or any escalation of the foregoing; (ix) the entry into or the announcement, pendency or performance of this Agreement or 
the Transactions or the consummation of any Transactions, including (A) the identity of Parent and its Affiliates, (B) by reason of 
any communication by Parent or any of its Affiliates regarding the plans or intentions of Parent with respect to the conduct of the 
business of the Acquired Companies following the Closing, (C) the failure to obtain any Third Party consent in connection with the 
Transactions, and (D) the impact of any of the foregoing on any relationships, contractual or otherwise, with customers, 
franchisors, managers, lenders, suppliers, vendors, business partners, employees or any other Persons; (x) (A) any action taken, 
or failure to take action, in each case to which Parent has in writing expressly approved, consented to or requested, (B) the taking 
of any action expressly required by this Agreement or (C) the failure to take any action expressly prohibited by this Agreement; 
(xi) changes in Law, regulation or other legal or regulatory conditions (or the interpretation thereof); (xii) changes in GAAP or 
other accounting standards (or the interpretation thereof); and (xiii) any claim or Legal Proceeding asserted or commenced by or 
on behalf of any of the current or former shareholders or equityholders of the Company or any Subsidiary of the Company (or on 
behalf of the Company or any Subsidiary of the Company, but in any event only in their capacities as current or former 
shareholders or equityholders) arising out of this Agreement or the Mergers; provided that, in each of the foregoing clauses (iii), 
(iv), (v), (vi), (vii), (viii), (xi) and (xii), such Effects referred to therein may be taken into account to the extent that the Company is 
disproportionally affected relative to other companies in the United States in the industry in which the Acquired Companies 
operate, in which case only the incremental disproportionate impact or impacts may be taken into account in determining whether 
or not there has been a Company Material Adverse Effect; provided, further, that clause (ix) shall not apply to the use of 
Company Material Adverse Effect in Section 3.18 (or Section 6.2(a) as it relates to Section 3.18). 

“Company Permitted Liens” means (i) Liens disclosed on the Most Recent Company Balance Sheet, (ii) Liens for 
Taxes, assessments and other governmental levies, fees or charges that are not due and payable as of the Closing Date, or that are 
being contested in good faith and for which appropriate reserves have been established in accordance with GAAP, (iii) statutory 
landlord’s, mechanic’s, carrier’s, workmen’s, repairmen’s or other similar Liens arising or incurred in the ordinary course of 
business that are not due and payable as of the Closing Date, or that are being contested in good faith and for which appropriate 
reserves have been established in accordance with GAAP, the existence of which does not, and would not reasonably be 
expected to, materially interfere with the present use of any of the Company Real Property subject thereto or affected thereby, 
and do not otherwise have a Company Material Adverse  
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Effect (iv) zoning, building codes and other land use Law regulating the use or occupancy of real property or the activities 
conducted thereon that are imposed by any Governmental Entity having jurisdiction over such real property that are not violated 
by the current use or occupancy of real property or the operation of the business thereon or which do not, and would not 
reasonably be expected to, materially impair the marketability, value or use and enjoyment of such real property, (v) conditions, 
covenants, restrictions, easements and reservations of rights, including rights of way, for sewers, electric lines, telegraph and 
telephone lines and other similar purposes, and affecting the fee title to any real property owned or leased by the Company which 
are disclosed on existing title reports or existing surveys or which would be shown on current title reports or current surveys 
performed by the Company as of the date hereof and the existence of which does not, and would not reasonably be expected to, 
materially impair the marketability, value or use and enjoyment of such real property, (vi) Liens imposed by Law, (vii) rights of 
tenants or other parties in possession, without any right of first refusal, right of first offer or other option to purchase any Company 
Real Property (or any portion thereof), (viii) title to any portion of any owned or leased real property lying within the boundary of 
any public or private road, easement or right of way and (ix) deposits or pledges to secure the payment of workers’ 
compensation, unemployment insurance, social security benefits or obligations arising under similar Laws, or to secure the 
performance of public or statutory obligations, surety or appeal bonds, and other obligations of a like nature, in each case in the 
ordinary course of business and which are not yet due and payable. 

“Company Prior Sale Agreements” means any purchase or sale Contract relating to any real property or leasehold 
interest in any Company Ground Lease conveyed, transferred, assigned or otherwise disposed of by the Company or any of its 
Subsidiaries since January 1, 2014, except for easements and similar interests. 

“Company Real Property” means, collectively, the Company Owned Real Property and the Company Ground Leased 
Real Property. 

“Company Shareholders Meeting” means the meeting of the Company’s shareholders for the purpose of seeking the 
Company Shareholder Approval, including any postponement or adjournment thereof. 

“Company Tax Protection Agreements” means any Contract to which the Company or a Subsidiary of the Company 
is a party pursuant to which: (a) any Liability to holders of equity of a Subsidiary of the Company (including holders of Operating 
Partnership Units) relating to Taxes may arise and give rise to an indemnity obligation by the Company or any Subsidiary of the 
Company, whether or not as a result of the consummation of the transactions contemplated by this Agreement; (b) in connection 
with the deferral of income Taxes of a holder of equity of a Company Subsidiary (including holders of Operating Partnership 
Units), the Company or any of the Company Subsidiaries have agreed to (i) maintain a minimum level of debt or continue a 
particular debt or allow a partner or member to guarantee any debt, (ii) retain or not dispose of assets for a period of time that has 
not since expired, (iii) make or refrain from making Tax elections, (iv) operate (or refrain from operating) in a particular manner, 
(v) only dispose of assets in a particular manner, (vi) use (or refrain from using) a specific method of taking into  
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account book tax disparities under Section 704(c) of the Code with respect to one or more properties, and/or (vii) use (or refrain 
from using) a particular method of allocating one or more liabilities of such party or any of its direct or indirect subsidiaries under 
Section 752 of the Code; or (c) limited partners of the Operating Partnership have guaranteed debt of the Operating Partnership. 

“Company Termination Fee” means an amount equal to $112,000,000. 

“Company Transfer Right” means, with respect to the Company or any Acquired Company, a buy/sell, put option, call 
option, option to purchase, a marketing right, a forced sale, tag or drag right or a right of first offer, right of first refusal or right that 
is similar to any of the foregoing, pursuant to the terms of which the Company or any Acquired Company, on the one hand, or 
another Person, on the other hand, could be required to purchase or sell the applicable equity interests of any Person or any real 
property. 

“Confidentiality Agreement” means the Confidentiality Agreement, between the Company and Parent, dated as of May 
5, 2018. 

“Contract” means any written, oral or other agreement, contract, subcontract, lease, understanding, instrument, bond, 
mortgage, indenture, deed of trust, debenture, note, option, warrant, warranty, purchase order, license, Permit, franchise, 
sublicense, insurance policy, benefit plan or legally binding commitment or undertaking of any nature. 

“Davis Bacon Act” means the Davis-Bacon Act of 1931. 

“Debt Financing Sources” means the Persons that have committed to provide or arrange all or any part of the Debt 
Financing in connection with the Mergers, including the parties to the Debt Financing Commitment from time to time. 

“Effect” means any effect, change, event, occurrence, circumstance or development. 

“Entity” means any corporation (including any non-profit corporation), general partnership, limited partnership, limited 
liability partnership, joint venture, estate, trust, company (including any company limited by shares, limited liability company or 
joint stock company), firm, society or other enterprise, association, organization or entity (including any Governmental Entity). 

“Environmental Claims” means any Legal Proceedings or Orders alleging potential responsibility or Liability arising out 
of (a) the presence, release or threatened release of any Hazardous Materials at any location or (b) any violation or alleged 
violation of any Environmental Law. 

“Environmental Law” means any Law concerning pollution or protection of the environment, including any Law relating 
to the manufacture, handling, transport, use, treatment, storage, disposal or release of any harmful or deleterious material. 
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“Environmental Permits” means all Permits issued or required under applicable Environmental Law. 

“Equal Pay Act” means the Equal Pay Act of 1963. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended, and the regulations promulgated 
thereunder. 

“Exchange Act” means the Securities Exchange Act of 1934, as amended. 

“FLSA” means the Fair Labor Standards Act. 

“FMLA” means the Family and Medical Leave Act. 

“GAAP” means United States generally accepted accounting principles. 

“Government Official” means any officer or employee of a Governmental Entity, including state-owned Entities, or of a 
public organization or any Person acting in an official capacity for or on behalf of any Governmental Entity or public organization. 

“Governmental Entity” means any federal, domestic, territorial, state or local governmental authority of any nature 
(including any government and any governmental agency, instrumentality, tribunal or commission, or any subdivision, department 
or branch of any of the foregoing) or body exercising or entitled to exercise any administrative, executive, judicial, legislative, 
police, regulatory or taxing authority or power of any nature. 

“Hazardous Materials” means all substances, materials or wastes that are defined or classified or regulated as 
hazardous, toxic, explosive or radioactive, as pollutants or contaminants, or any other terms of similar meaning, under 
Environmental Law, including petroleum or petroleum distillates, asbestos, radon, and polychlorinated biphenyls. 

“Indebtedness” means, with respect to any Person, without duplication, all (a) indebtedness of such Person for 
borrowed money, (b) obligations of such Person evidenced by notes, debentures or similar instruments, (c) obligations of such 
Person under leases required to be treated as capitalized leases in accordance with GAAP, (d) obligations for the reimbursement 
of any obligor on any letter of credit, banker’s acceptance or similar credit transaction to the extent such letters of credit, banker’s 
acceptances or similar credit transactions have been drawn upon, (e) net obligations of such Person in respect of interest rate, 
currency and other swaps, hedges or similar arrangements, (f) obligations of such Person to guarantee any of the foregoing types 
of payment obligations on behalf of any other Person and (g) all outstanding prepayment premium obligations of such Person, if 
any, and accrued interest, fees and expenses related to any of the items set forth in clauses (a) through (e); provided that, for 
clarification, Indebtedness shall not include “trade debt” or “trade payables.” Notwithstanding the foregoing, Indebtedness does 
not include any intercompany obligations between or among the Acquired Companies or the Parent Companies, as applicable. 
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“Intellectual Property Assets” means any and all of the following, as they exist throughout the world: (a) patents and 

patent applications of any kind (collectively, “Patents”); (b) rights in registered and unregistered trademarks, service marks, trade 
names, logos and Internet domain names, and registrations and applications for registration of any of the foregoing (collectively, 
“Marks”); (c) copyrights in both published and unpublished works, and all copyright registrations and applications (collectively, 
“Copyrights”); (d) rights under applicable trade secret Law in any information, including inventions, discoveries and invention 
disclosures (whether or not patented), compilations, programs, methods, strategies, techniques and processes, in each case that 
derives independent economic value, actual or potential, from not being generally known or readily ascertainable by others who 
can obtain economic value from its disclosure or use; and (e) any and all other intellectual property rights under applicable Law. 

“IRS” means the Internal Revenue Service. 

“Knowledge of Parent”, or “to Parent’s Knowledge”, whether or not capitalized, or any similar expression used with 
respect to Parent, means the actual knowledge of Parent’s Chief Executive Officer, Chief Financial Officer or Chief Investment 
Officer. 

“Knowledge of the Company”, or “to the Company’s Knowledge”, whether or not capitalized, or any similar 
expression used with respect to the Company, means the actual knowledge of the Company’s Chief Executive Officer, Chief 
Financial Officer or Chief Operating Officer. 

“Law” shall mean any federal, state, local or foreign statute, law, regulation, requirement, interpretation, Permit, license, 
approval, authorization, decision, directive, decree, rule, ruling, Order, ordinance, code, policy or rule of common law of any 
Governmental Entity, including any judicial or administrative interpretation thereof. 

“Legal Proceeding” means any lawsuit, court action, arbitration or other proceeding. 

“Liabilities” means any and all debts, liabilities and obligations of any nature whatsoever, whether accrued or fixed, 
absolute or contingent, matured or unmatured or determined or determinable, including those arising under any Law, those arising 
under any Contract or undertaking and those arising as a result of any act or omission. 

“Lien” means, with respect to any property or asset, any mortgage, lien, pledge, charge, security interest, encumbrance, 
right of first refusal, preemptive right, community property right or other similar adverse restriction in respect of such property or 
asset. 

“made available to Parent” means that such information, document or material was: (a) publicly available on the SEC 
EDGAR database prior to the execution of this Agreement; (b) delivered to Parent or Parent’s Representatives via electronic mail 
or in hard copy form prior to the execution of this Agreement; or (c) made available for review by Parent or Parent’s 
Representatives prior to 8:00 p.m. Eastern time on the day prior to the date of this Agreement in the virtual data room maintained 
by the Company in connection with the Mergers. 
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“made available to the Company” means that such information, document or material was: (a) publicly available on the 

SEC EDGAR database prior to the execution of this Agreement; (b) delivered to the Company or the Company’s 
Representatives via electronic mail or in hard copy form prior to the execution of this Agreement; or (c) made available for review 
by the Company or the Company’s Representatives prior to 8:00 p.m. Eastern time on the day prior to the date of this Agreement 
in the virtual data room maintained by Parent in connection with the Mergers. 

“Material Company Lease” means any lease, sublease or occupancy agreement of real property (other than Company 
Ground Leases) under which any of the Acquired Companies is the tenant or subtenant or serves in a similar capacity, (a) 
providing for annual rentals of $250,000 or more or (b) demising more than 5,000 square feet of space, in each case other than 
agreements exclusively among the Acquired Companies. 

“Material Company Space Lease” means any lease, sublease, license or occupancy agreement of real property (other 
than Company Ground Leases) under which any of the Acquired Companies is the landlord or sub-landlord or serves in a similar 
capacity, (a) providing for annual rentals of $250,000 or more or (b) demising more than 5,000 square feet of space, in each case 
other than agreements exclusively among the Acquired Companies. 

“Material Parent Lease” means any lease, sublease or occupancy agreement of real property (other than Parent 
Ground Leases) under which any of the Parent Companies is the tenant or subtenant or serves in a similar capacity, (a) providing 
for annual rentals of $250,000 or more or (b) demising more than 5,000 square feet of space, in each case other than agreements 
exclusively among the Parent Companies. 

“Material Parent Space Lease” means any lease, sublease, license or occupancy agreement of real property (other 
than Parent Ground Leases) under which any of the Parent Companies is the landlord or sub-landlord or serves in a similar 
capacity, (a) providing for annual rentals of $250,000 or more or (b) demising more than 5,000 square feet of space, in each case 
other than agreements exclusively among the Parent Companies. 

“Most Recent Company Balance Sheet” means the consolidated balance sheet of the Acquired Companies as of June 
30, 2018, and the footnotes thereto, set forth in the Company’s quarterly report on Form 10-Q for the quarterly period ended 
June 30, 2018. 

“Most Recent Parent Balance Sheet” means the consolidated balance sheet of the Parent Companies as of June 30, 
2018, and the footnotes thereto, set forth in Parent’s quarterly report on Form 10-Q for the quarterly period ended June 30, 
2018. 

“NYSE” means the New York Stock Exchange. 

“Operating Partnership Agreement” means the Amended and Restated Agreement of Limited Partnership of the 
Operating Partnership, dated as of April 29, 1998, among the Company and the other partners named therein, as amended by the 
First Amendment thereto, dated as of March 6, 2002, the Second Amendment thereto, dated as of September 30, 2003, the  
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Third Amendment thereto, dated as of August 31, 2005, the Fourth Amendment thereto, dated as of August 22, 2005, the Fifth 
Amendment thereto, dated as of February 8, 2006, the Sixth Amendment thereto, dated November 17, 2006, the Seventh 
Amendment thereto, dated November 17, 2006, the Eighth Amendment thereto, dated April 15, 2009, the Ninth Amendment 
thereto, dated January 24, 2011, the Tenth Amendment thereto, dated March 4, 2013 and the Eleventh Amendment thereto, 
dated May 25, 2016. 

“Operating Partnership Common Unit” shall mean a limited partnership interest in the Operating Partnership 
designated as a “Partnership Unit” under the Operating Partnership Agreement. 

“Operating Partnership Preferred Units” means the Operating Partnership Series I Preferred Units and the Operating 
Partnership Series J Preferred Units.  

“Operating Partnership Series I Preferred Unit” means a limited partnership interest in the Operating Partnership 
designated as a “6.375% Series I Cumulative Redeemable Preferred Unit” under the Operating Partnership Agreement. 

“Operating Partnership Series J Preferred Unit” means a limited partnership interest in the Operating Partnership 
designated as a “6.3% Series J Cumulative Redeemable Preferred Unit” under the Operating Partnership Agreement. 

“Operating Partnership Units” means the Operating Partnership Common Units and the Operating Partnership 
Preferred Units. 

“Order” means any writ, judgment, injunction, consent, order, decree, stipulation, award or executive order of or by any 
Governmental Entity. 

“Organizational Documents” means, with respect to any Entity, (a) if such Entity is a corporation, such Entity’s 
certificate or articles of incorporation, by-laws and similar organizational documents, as amended and in effect on the date hereof, 
(b) if such Entity is a limited liability company, such Entity’s certificate or articles of formation and operating agreement, as 
amended and in effect on the date hereof, (c) if such Entity is a trust, such Entity’s declaration of trust, by-laws and similar 
organizational documents, as amended and in effect on the date hereof, and (d) if such Entity is a limited partnership, such Entity’s 
certificate of limited partnership, partnership agreement and similar organizational documents, as amended and in effect on the date 
hereof. 

“Parent Benefit Plan” means each “employee benefit plan”, as defined in Section 3(3) of ERISA, and each other benefit 
arrangement, including share bonus, share purchase, share option, restricted shares, share appreciation right or other equity or 
equity-based, deferred-compensation, employment, consulting, retirement, welfare-benefit, bonus, incentive, commission, change 
in control, retention, severance, separation, vacation, paid time off, or fringe benefit or other benefit or compensation plan, policy, 
program, Contract, arrangement or agreement sponsored, maintained or contributed or required to be contributed to by the 
Parent  
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Companies or any Parent ERISA Affiliate or with respect to which any Parent Company or any Parent ERISA Affiliate has any 
Liability. 

“Parent Board” means the board of trustees of Parent. 

“Parent Companies” means Parent and each of its Subsidiaries, including, for the avoidance of doubt, Parent OP, 
Merger Sub and Merger OP, collectively.  

“Parent Compensatory Award” means each award under the Parent Equity Plan. 

“Parent Declaration of Trust” means Parent’s declaration of trust (including all articles of amendment and articles 
supplementary). 

“Parent Equity Plan” means the Parent’s 2009 Equity Incentive Plan, as amended and restated effective July 10, 2012, 
as amended by Amendment No. 1 to the Parent’s 2009 Equity Incentive Plan, effective July 7, 2016, and as amended by 
Amendment No. 2 to the Parent’s 2009 Equity Incentive Plan, effective February 15, 2017, as it may be amended from time to 
time. 

“Parent ERISA Affiliate” means any Entity, trade or business (whether or not incorporated) that is considered a single 
employer together with Parent or any ERISA Affiliate under ERISA Section 4001(b) or Code Section 414. 

“Parent Franchise Agreement Documents” means any franchise, trademark or license agreement entered into by any 
of the Parent Companies pursuant to which any Parent Real Property is flagged under a hotel brand owned by any Third Party 
(each a “Parent Franchise Company”), and each amendment, guarantee, license (whether with the Parent Franchise Company 
or any Affiliate thereof) or other Contract related to such franchise agreement and entered into by any of the Parent Companies, in 
each case that are material to any Parent Real Property. 

“Parent Intellectual Property Assets” means all Intellectual Property Assets owned by the Parent Companies. 

“Parent Management Agreement Documents” means the management agreements entered into by any of the Parent 
Companies pursuant to which any Third Party manages or operates any Parent Real Property (each a “Parent Management 
Company”) on behalf of any of the Parent Companies and each amendment, guarantee, license or franchise agreement (whether 
with the Parent Management Company or any Affiliate thereof) or other Contracts related to such management agreements and 
entered into by any of the Parent Companies, in each case that are material to any Parent Real Property. 

“Parent Material Adverse Effect” means, with respect to the Parent Parties, any Effect that has had or would 
reasonably be expected to have a material adverse effect on (I) the business, financial condition, assets, properties or results of 
operations of the Parent Companies, taken as a whole, or (II) the ability of the Parent Parties to timely consummate the Mergers 
prior to the End Date; provided that, for purposes of clause (I), in no event shall any of the following  
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Effects, alone or in combination, or any Effect to the extent any of the foregoing results from any of the following, be taken into 
account in determining whether there shall have occurred a Parent Material Adverse Effect: (i) changes in Parent’s share price or 
trading volume; (ii) any failure by Parent to meet, or changes to, published revenue, earnings or other financial projections, or any 
failure by Parent to meet any internal budgets, plans or forecasts of revenue, earnings or other financial projections, in and of itself 
(provided, that the exception in this clause (ii) and in clause (i) shall not in any way prevent or otherwise affect a determination that 
any Effect underlying such failures has resulted in, or contributed to, a Parent Material Adverse Effect); (iii) changes in general 
business, economic or political conditions in the United States or any other country or region in the world; (iv) conditions in the 
financial, credit, banking, capital or currency markets in the United States or any other country or region in the world, or changes 
therein, including (A) changes in interest rates in the United States or any other country and changes in exchange rates for the 
currencies of any countries and (B) any suspension of trading in securities (whether equity, debt, derivative or hybrid securities) 
generally on any securities exchange or over-the-counter market operating in the United States or any other country or region in 
the world; (v) changes in conditions in the industries in which the Parent Companies conduct business, including changes in 
conditions in the real estate industry generally or the lodging industry generally; (vi) changes in political conditions in the United 
States or any other country or region in the world; (vii) acts of hostilities, war, sabotage or terrorism, including cyber-terrorism 
(including any outbreak, escalation or general worsening of any such acts) in the United States or any other country or region in 
the world; (viii) earthquakes, hurricanes, tsunamis, tornadoes, floods, mudslides, wild fires or other natural or man-made disasters 
or acts of God or weather conditions in the United States or any other country or region in the world, or any escalation of the 
foregoing; (ix) the entry into or the announcement, pendency or performance of this Agreement or the Transactions or the 
consummation of any Transactions, including (A) the identity of Parent and its Affiliates, (B) by reason of any communication by 
Parent or any of its Affiliates regarding the plans or intentions of Parent with respect to the conduct of the business of the Parent 
Companies following the Closing, (C) the failure to obtain any Third Party consent in connection with the Transactions, and (D) 
the impact of any of the foregoing on any relationships, contractual or otherwise, with customers, franchisors, managers, lenders, 
suppliers, vendors, business partners, employees or any other Persons; (x) (A) any action taken, or failure to take action, in each 
case to which Parent has in writing expressly approved, consented to or requested, (B) the taking of any action expressly required 
by this Agreement or (C) the failure to take any action expressly prohibited by this Agreement; (xi) changes in Law, regulation or 
other legal or regulatory conditions (or the interpretation thereof); (xii) changes in GAAP or other accounting standards (or the 
interpretation thereof); and (xiii) any claim or Legal Proceeding asserted or commenced by or on behalf of any of the current or 
former shareholders or equityholders of Parent or any Subsidiary of Parent (or on behalf of Parent or any Subsidiary of Parent, 
but in any event only in their capacities as current or former shareholders or equityholders) arising out of this Agreement or the 
Mergers; provided that, in each of the foregoing clauses (iii), (iv), (v), (vi), (vii), (viii), (xi) and (xii), such Effects referred to therein 
may be taken into account to the extent that Parent is disproportionally affected relative to other companies in the United States in 
the industry in which the Parent Companies operate, in which case only the incremental disproportionate impact or impacts may 
be taken into account in determining whether or not there has been a Parent Material Adverse Effect; provided, further,  
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that clause (ix) shall not apply to the use of Parent Material Adverse Effect in Section 4.18 (or Section 6.3(a) as it relates to 
Section 4.18). 

“Parent OP Agreement” means the Second Amended and Restated Agreement of Limited Partnership of Parent OP, 
dated as of December 13, 2013, as amended by the First Amendment to the Second Amended and Restated Agreement of 
Limited Partnership of Parent OP, dated as of September 30, 2014, and as amended by the Second Amendment to the Second 
Amended and Restated Agreement of Limited Partnership of Parent OP, dated as of June 8, 2016, as it may be amended from 
time to time. 

“Parent OP Common Unit” shall mean a limited partnership interest in Parent OP designated as a “Common Unit” under 
the Parent OP Agreement. 

“Parent OP Preferred Units” means the Parent OP Series C Preferred Units, the Parent OP Series D Preferred Units, 
the Parent OP Series E Preferred Units and the Parent OP Series F Preferred Units.  

“Parent OP Series C Preferred Unit” means a limited partnership interest in Parent OP designated as a “6.50% Series 
C Cumulative Redeemable Preferred Unit” under the Parent OP Agreement. 

“Parent OP Series D Preferred Unit” means a limited partnership interest in Parent OP designated as a “6.375% 
Series D Cumulative Redeemable Preferred Unit” under the Parent OP Agreement. 

“Parent OP Series E Preferred Unit” means a limited partnership interest in Parent OP to be designated as a “6.375% 
Series E Cumulative Redeemable Preferred Unit” under the Parent OP Agreement, as amended in accordance with Section 5.23. 

“Parent OP Series F Preferred Unit” means a limited partnership interest in Parent OP to be designated as a “6.3% 
Series F Cumulative Redeemable Preferred Unit” under the Parent OP Agreement, as amended in accordance with Section 5.23. 

“Parent OP Units” means the Parent OP Common Units and the Parent OP Preferred Units. 

“Parent Permitted Liens” means (i) Liens disclosed on the Most Recent Parent Balance Sheet, (ii) Liens for Taxes, 
assessments and other governmental levies, fees or charges that are not due and payable as of the Closing Date, or that are being 
contested in good faith and for which appropriate reserves have been established in accordance with GAAP, (iii) statutory 
landlord’s, mechanic’s, carrier’s, workmen’s, repairmen’s or other similar Liens arising or incurred in the ordinary course of 
business that are not due and payable as of the Closing Date, or that are being contested in good faith and for which appropriate 
reserves have been established in accordance with GAAP, the existence of which does not, and would not reasonably be 
expected to, materially interfere with the present use of any of the Parent Real Property subject thereto or affected thereby, and 
do not otherwise have a Parent Material Adverse Effect,  
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(iv) zoning, building codes and other land use Law regulating the use or occupancy of real property or the activities conducted 
thereon that are imposed by any Governmental Entity having jurisdiction over such real property that are not violated by the 
current use or occupancy of real property or the operation of the business thereon or which do not, and would not reasonably be 
expected to, materially impair the marketability, value or use and enjoyment of such real property, (v) conditions, covenants, 
restrictions, easements and reservations of rights, including rights of way, for sewers, electric lines, telegraph and telephone lines 
and other similar purposes, and affecting the fee title to any real property owned or leased by Parent which are disclosed on 
existing title reports or existing surveys or which would be shown on current title report or current surveys performed by Parent as 
of the date hereof and the existence of which does not, and would not reasonably be expected to, materially impair the 
marketability, value or use and enjoyment of such real property, (vi) Liens imposed by Law, (vii) rights of tenants or other parties 
in possession, without any right of first refusal, right of first offer or other option to purchase any Parent Real Property (or any 
portion thereof), (viii) title to any portion of any owned or leased real property lying within the boundary of any public or private 
road, easement or right of way and (ix) deposits or pledges to secure the payment of workers’ compensation, unemployment 
insurance, social security benefits or obligations arising under similar Laws, or to secure the performance of public or statutory 
obligations, surety or appeal bonds, and other obligations of a like nature, in each case in the ordinary course of business and 
which are not yet due and payable. 

“Parent Preferred Shares” means, collectively, the Parent Series C Preferred Shares, the Parent Series D Preferred 
Shares, the Parent Series E Preferred Shares and the Parent Series F Preferred Shares. 

“Parent Prior Sale Agreements” means any purchase or sale Contract relating to any real property or leasehold interest 
in any Parent Ground Lease conveyed, transferred, assigned or otherwise disposed of by Parent or any of its Subsidiaries since 
January 1, 2014, except for easements and similar interests. 

“Parent Real Property” means, collectively, the Parent Owned Real Property and the Parent Ground Leased Real 
Property.  

“Parent Series C Preferred Shares” means the 6.50% Series C Cumulative Redeemable Preferred Shares of 
Beneficial Interest, $0.01 par value per share, of Parent. 

“Parent Series D Preferred Shares” means the 6.375% Series D Cumulative Redeemable Preferred Shares of 
Beneficial Interest, $0.01 par value per share, of Parent. 

“Parent Series E Preferred Shares” means the 6.375% Series E Cumulative Redeemable Preferred Shares of 
Beneficial Interest, $0.01 par value per share, of Parent, with the terms of the Parent Series E Preferred Shares set forth in the 
articles supplementary substantially in the form set forth in Exhibit C-1, having the rights, preferences, privileges and voting powers 
materially unchanged from those of the Company Series I Preferred Shares immediately prior to the Company Merger. 
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“Parent Series F Preferred Shares” means the 6.3% Series F Cumulative Redeemable Preferred Shares of Beneficial 

Interest, $0.01 par value per share, of Parent, with the terms of the Parent Series F Preferred Shares set forth in the articles 
supplementary substantially in the form set forth in Exhibit C-2, having the rights, preferences, privileges and voting powers 
materially unchanged from those of the Company Series J Preferred Shares immediately prior to the Company Merger. 

“Parent Shareholders Meeting” means the meeting of Parent’s shareholders for the purpose of seeking the Parent 
Shareholder Approval, including any postponement or adjournment thereof. 

“Parent Tax Protection Agreements” means any Contract to which Parent or a Subsidiary of Parent is a party 
pursuant to which: (a) any Liability to holders of equity of a Subsidiary of Parent (including holders of Parent OP Units) relating to 
Taxes may arise and give rise to an indemnity obligation by Parent or any Subsidiary of Parent, whether or not as a result of the 
consummation of the transactions contemplated by this Agreement; (b) in connection with the deferral of income Taxes of a holder 
of equity of a Parent Subsidiary (including holders of Parent OP Units), Parent or any of the Parent Subsidiaries have agreed to (i) 
maintain a minimum level of debt or continue a particular debt or allow a partner or member to guarantee any debt, (ii) retain or 
not dispose of assets for a period of time that has not since expired, (iii) make or refrain from making Tax elections, (iv) operate 
(or refrain from operating) in a particular manner, (v) only dispose of assets in a particular manner, (vi) use (or refrain from using) 
a specific method of taking into account book tax disparities under Section 704(c) of the Code with respect to one or more 
properties, and/or (vii) use (or refrain from using) a particular method of allocating one or more liabilities of such party or any of its 
direct or indirect subsidiaries under Section 752 of the Code; or (c) limited partners of Parent OP have guaranteed debt of Parent 
OP. 

“Parent Termination Fee” means an amount equal to $[3.0% of the equity value of Parent at the time of execution 
of this Agreement]. 

“Parent Transfer Right” means, with respect to Parent or any Parent Company, a buy/sell, put option, call option, 
option to purchase, a marketing right, a forced sale, tag or drag right or a right of first offer, right of first refusal or right that is 
similar to any of the foregoing, pursuant to the terms of which Parent or any Parent Company, on the one hand, or another 
Person, on the other hand, could be required to purchase or sell the applicable equity interests of any Person or any real property. 

“Pre-Signing Date Parent Common Share Price” means the mean of the high and low selling prices of a share of 
Parent Common Shares determined by reference to the mean of the high and low selling prices of a share of Parent Common 
Shares on the New York Stock Exchange on the last business day before the date of this Agreement, as reported by Bloomberg 
(or if not so reported, as reported by such other reporting service as is reasonably agreed to by the parties). 

“Person” means any individual, corporation, partnership (general or limited), limited liability company, limited liability 
partnership, trust, joint venture, joint stock company,  
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syndicate, association, Entity, unincorporated organization or government, or any political subdivision, agency or instrumentality 
thereof. 

“Representatives” means, with respect to any Person, the trustees, directors, officers, employees, agents, financial 
advisors, attorneys, accountants, consultants, agents and other authorized representatives of such Person, acting in such capacity. 

“Sarbanes-Oxley Act” means the Sarbanes-Oxley Act of 2002. 

“SEC” means the United States Securities and Exchange Commission. 

“Securities Act” means the Securities Act of 1933, as amended. 

“Service Contract Act” means the McNamara — O’Hara Service Contract Act of 1965. 

“Subsidiary” of any Person means any corporation, partnership, limited liability company, joint venture or other legal 
Entity (i) of which such Person (either directly or through or together with another Subsidiary of such Person) owns more than 
50% of the voting interests or value of such corporation, partnership, limited liability company, joint venture or other legal Entity, 
or (ii) the management of which is otherwise controlled, directly or indirectly, through one or more intermediaries, or both, by such 
Person. 

“Subsidiary REIT” means any Subsidiary that for the applicable period has filed an election under Code Section 856(c) 
to be taxed as a REIT or otherwise intended (or intends) to qualify as a REIT for the applicable period. 

“Superior Proposal” means a bona fide written Acquisition Proposal (with all of the references to twenty percent (20%) 
included in the definition of Acquisition Proposal increased to fifty percent (50%)) that: (i) includes a proposed Alternative 
Acquisition Agreement with respect thereto or confirms in writing that any purchase agreement in connection therewith will be on 
substantially the same terms as this Agreement, and is not withdrawn; (ii) is made by a Third Party that did not result from a 
breach of Section 5.3; (iii) is on terms that the Company Board (or a committee thereof) determines in good faith, after 
consultation with the Company’s financial advisor and outside legal counsel, would result, if consummated, in a transaction that is 
more favorable to the holders of Company Common Shares (solely in their capacity as such) from a financial point of view than 
the Mergers, taking into consideration, among other things, all of the terms and conditions of such Acquisition Proposal and this 
Agreement (including any revisions to the terms of this Agreement proposed by Parent in writing prior to the time of such 
determination as set forth in Section 5.3(d)), and (iv) is reasonably likely to be completed in accordance with its terms, in each 
case taking into account all legal, financial, financing, regulatory approvals, conditionality, identity of the Third Party making the 
Acquisition Proposal, certainty and likelihood of closing, breakup fee provisions and other aspects of such Acquisition Proposal 
and this Agreement that the Company Board (or a committee thereof) deems relevant (including any revisions to the terms of this 
Agreement proposed by Parent in writing prior to the time of such determination as set forth in Section 5.3(d)). 
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“Tax” (and, with correlative meaning, “Taxes”) means any federal, state, local or foreign income, gross receipts, 

property, sales, use, license, franchise, employment, payroll, severance, stamp, occupation, windfall profits, profits, environmental, 
customs, duties, capital stock, social security (or similar, including FICA), unemployment, disability, real property, personal 
property, sales, use, estimated, premium, withholding, alternative or added minimum, ad valorem, transfer or excise tax, or any 
other tax of any kind or any charge of any kind in the nature of (or similar to) taxes whatsoever, together with any interest or 
penalty or addition thereto, whether disputed or not, imposed by any taxing authority, and including any obligations to indemnify or 
otherwise assume or succeed to the tax Liability of another Person. 

“Tax Return” means any return, report, document, declaration or similar statement required to be filed with respect to 
any Tax (including any attached schedules), including any information return, claim for refund, amended return or declaration of 
estimated Tax. 

“Third Party” means any Person or group (as defined in Section 13(d)(3) of the Exchange Act) other than the Company 
Parties, the Parent Parties or any Affiliates thereof. 

“Transaction Litigation” means any claim or Legal Proceeding (including any class action or derivative litigation) 
asserted or commenced by, on behalf of or in the name of, against or otherwise involving any of the Company Parties, the Parent 
Parties, the Company Board, the Parent Board, any committees thereof and/or any of the Company’s or Parent’s trustees or 
officers relating directly or indirectly to this Agreement or the Blackstone Merger Agreement, the Mergers or any of the 
Transactions or disclosures of a party relating to the Transactions (including any such claim or Legal Proceeding based on 
allegations that the parties’ entry into this Agreement or the terms and conditions of this Agreement or the Blackstone Merger 
Agreement or any of the Transactions constituted a breach of the fiduciary duties of any trustee or officer of any party). 

“Transactions” means the transactions contemplated by this Agreement, including the Mergers. 

“VWAP of Parent Common Shares” means the volume weighted average price of Parent Common Shares for a five 
(5) trading day period, starting with the opening of trading on the first trading day of such period to the closing of the second to 
last trading day prior to the Closing Date, as reported by Bloomberg.  

“Walsh Healey Act” means the Walsh — Healey Act of 1936. 

“WARN Act” means the United States Worker Adjustment and Retraining Notification Act, as amended, or any state or 
local Law requiring advance notice of termination to employees. 

(b)    Each of the following terms is defined in the Section set forth opposite such term: 
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Term Section 

Alternative Acquisition Agreement Section 5.3(c) 

Alternative Financing Section 5.13(c) 

Alternative Financing Commitments Section 5.13(c) 

Articles of Merger Section 2.3(b) 

Bankruptcy and Equity Exception Section 3.8(c) 

Cash Consideration Section 2.5(a) 

Cash Election Section 2.6(b) 

Cash Election Shares Section 2.6(b) 

Certificate Section 2.9(b) 

Change in Recommendation Section 5.3(c) 

Chosen Courts Section 8.5 

Citigroup Section 3.20 

Closing Section 2.3(a) 

Closing Date Section 2.3(a) 

Closing Dividend Date Section 5.16(d) 

Common Share Consideration Section 2.5(a) 

Company Preamble 

Company Board Recitals 

Company Board Recommendation Section 3.16(a) 

Company Capital Shares Section 3.3(a) 

Company Capitalization Date Section 3.3(a) 

Company Common Shares Recitals 

Company Distribution Section 5.16(a) 

Company Ground Lease Section 3.6(b) 

Company Ground Leased Real Property Section 3.6(b) 

Company Management Company Employee Section 3.13(a) 

Company Material Contract Section 3.8(c) 

Company Merger Recitals 

Company Merger Effective Time Section 2.3(b) 

Company Owned Real Property Section 3.6(a) 

Company Parties Preamble 

Company Permits Section 3.9(a) 

Company Preferred Shares Recitals 

Company Record Date Section 2.6 

Company Restricted Shares Section 2.10(a) 

Company SEC Documents Section 3.4(a) 

Company Series I Preferred Shares Recitals 

Company Series J Preferred Shares Recitals 

Company Shareholder Approval Section 3.16(a) 

Company Third Party IP Rights Section 3.14(b)(iii) 

Continuing Employee Section 5.9(a) 

Current Premium Section 5.10(a) 
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Term Section 

Debt Financing Section 4.24 

Debt Financing Commitment Section 4.24 

Debt Financing Documents Section 5.13(a) 

Deferred Share Award Section 2.10(c) 

DLA Piper Section 5.17(g) 

DRULPA Recitals 

DSOS Section 2.3(c) 

Election Section 2.6(b) 

Election Deadline Section 2.6(c) 

Election Form Section 2.6(a) 

End Date Section 7.1(b) 

Exchange Agent Section 2.9(a) 

Exchange Agent Agreement Section 2.9(a) 

Exchange Fund Section 2.9(a) 

Exchange Ratio Section 2.5(a) 

Excluded Shares Section 2.5(a) 

FCPA Section 3.9(c) 

Financing Activities Section 5.13(d) 

Form S-4 Section 3.18 

Fractional Share Consideration Section 2.5(a) 

Goldman Sachs Section 3.20 

Goodwin Section 5.17(g) 

Hunton Section 5.17(g) 

Indemnified Party Section 5.10(b) 

Indemnified Party Proceeding Section 5.10(b) 

Joint Proxy Statement Section 3.18 

Mailing Date Section 2.6(a) 

Maximum Cash Shares Section 2.7(a) 

MD LLC Act Recitals 

Merger Cash Proration Factor Section 2.7(b)(i) 

Merger Consideration Section 2.5(a) 

Merger OP Preamble 

Merger OP GP Recitals 

Merger Sub Preamble 

Mergers Recitals 

Merrill Lynch Section 4.20 

MGCL Section 3.23 

Minority Limited Partner Section 2.8(a) 

MRL Recitals 

New Parent OP Common Units Section 2.8(a) 

Operating Partnership Preamble 

Operating Partnership Common Units Recitals 



21 



 

 

Term Section 

Parent Preamble 

Parent-Approved Transaction Section 5.15(a) 

Parent Board Recommendation Section 4.16(a) 

Parent Capital Shares Section 4.3(a) 

Parent Capitalization Date Section 4.3(a) 

Parent Common Quarterly Dividend Section 5.2(b) 

Parent Common Shares Section 2.5(a) 

Parent Ground Lease Section 4.6(b) 

Parent Ground Leased Real Property Section 4.6(b) 

Parent Management Company Employee Section 4.13(a) 

Parent Material Contract Section 4.8(c) 

Parent OP Preamble 

Parent Owned Real Property Section 4.6(a) 

Parent Parties Preamble 

Parent Permits Section 4.9(a) 

Parent SEC Documents Section 4.4(a) 

Parent Share Issuance Recitals 

Parent Shareholder Approval Section 4.16(a) 

Parent Third Party IP Rights Section 4.14(b)(iii) 

Partnership Merger Recitals 

Partnership Merger Certificate Section 2.3(c) 

Partnership Merger Effective Time Section 2.3(c) 

Performance Award Section 2.10(b) 

Permit Section 3.9(a) 

Preferred Merger Consideration Section 2.5(b)(ii) 

QRS Section 3.11(b) 

Qualifying Income Section 7.4(a) 

Raymond James Section 4.19 

Registered Company Intellectual Property Assets Section 3.14(a) 

Registered Parent Intellectual Property Assets Section 4.14(a) 

REIT Section 3.11(b) 

Restricted Commitment Amendments Section 5.13(a) 

SDAT Section 2.3(b) 

Series I Preferred Share Merger Consideration Section 2.5(b)(i) 

Series J Preferred Share Merger Consideration Section 2.5(b)(ii) 

Share Election Section 2.6(b) 

Share Election Shares Section 2.6(b) 

Specified Agreements Section 5.9(c) 

Superior Proposal Notice Section 5.3(d) 

Surviving Entity Section 2.1(a) 

Surviving Partnership Section 2.1(b) 

Takeover Statutes Section 3.23 



22 



 

 
Section 1.2    Other Definitional and Interpretative Provisions. The words “hereof,” “herein” and “hereunder” and words of 

like import used in this Agreement shall refer to this Agreement as a whole and not to any particular provision of this Agreement. 
The captions herein are included for convenience of reference only and shall be ignored in the construction or interpretation 
hereof. References to Articles, Sections, Parts, Exhibits and Schedules are to Articles, Sections, Parts, Exhibits and Schedules of 
this Agreement unless otherwise specified. Any capitalized terms used in any Exhibit or Schedule but not otherwise defined therein 
shall have the meaning as defined in this Agreement. Any singular term in this Agreement shall be deemed to include the plural, and 
any plural term the singular. Whenever the words “include,” “includes” or “including” are used in this Agreement, they shall be 
deemed to be followed by the words “without limitation,” whether or not they are in fact followed by those words or words of like 
import. The word “or” is not exclusive, except when used together with the word “either” or otherwise for the purpose of 
identifying mutually exclusive alternatives. “Writing,” “written” and comparable terms refer to printing, typing and other means of 
reproducing words (including electronic media) in a visible form. References to any agreement or Contract are to that agreement 
or Contract as amended, modified or supplemented from time to time in accordance with the terms hereof and thereof. 
References to any Person include the successors and permitted assigns of that Person. References to any statute are to that statute 
and to the rules and regulations promulgated thereunder, in each case as amended from time to time. References to “$” and 
“dollars” are to the currency of the United States. Accounting terms used, but not specifically defined, in this Agreement shall be 
construed in accordance with GAAP. References from or through any date shall mean, unless otherwise specified, from and 
including or through and including, respectively. All references to “days” shall be to calendar days unless otherwise indicated as a 
“Business Day.” Except as otherwise specifically indicated, for purposes of measuring the beginning and ending of time periods in 
this Agreement (including for purposes of “Business Day” and for hours in a day or Business Day), the time at which a thing, 
occurrence or event shall begin or end shall be deemed to occur in the Eastern time zone of the United States. Except as 
otherwise specifically indicated, references to “party” or “parties” shall be to a party or parties to this Agreement.  

ARTICLE 2      

THE MERGERS 

Section 2.1    The Mergers. 

(a)    Upon the terms and subject to the conditions set forth in this Agreement, and in accordance with the MRL 
and the MD LLC Act, at the Company Merger Effective Time, the Company shall be merged with and into Merger Sub, and the 
separate existence of the Company shall thereupon cease. Merger Sub will continue as the surviving Entity (the “Surviving 
Entity”) in the Company Merger. 
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(b)    Upon the terms and subject to the conditions set forth in this Agreement, and in accordance with the 

DRULPA, at the Partnership Merger Effective Time, Merger OP shall be merged with and into the Operating Partnership, and the 
separate existence of Merger OP shall thereupon cease. The Operating Partnership will continue as the surviving partnership (the 
“Surviving Partnership”) in the Partnership Merger. 

Section 2.2    Effect of the Mergers. 

(a)    The Company Merger shall have the effects provided in this Agreement and as set forth in the MRL and the 
MD LLC Act. Without limiting the generality of the foregoing, and subject thereto, at the Company Merger Effective Time, all the 
properties, rights, privileges, powers and franchises of the Company and Merger Sub shall vest in the Surviving Entity, and all 
debts, liabilities, duties and obligations of the Company and Merger Sub shall become the debts, liabilities, duties and obligations 
of the Surviving Entity. 

(b)    The Partnership Merger shall have the effects provided in this Agreement and as set forth in the DRULPA. 
Without limiting the generality of the foregoing, and subject thereto, at the Partnership Merger Effective Time, all the properties, 
rights, privileges, powers and franchises of the Operating Partnership and Merger OP shall vest in the Surviving Partnership, and 
all debts, liabilities, duties and obligations of the Operating Partnership and Merger OP shall become the debts, liabilities, duties 
and obligations of the Surviving Partnership. 

Section 2.3    Closing; Effective Times. 

(a)    The closing of the Mergers (the “Closing”) shall take place at 12:00 p.m., Eastern time, as soon as 
practicable (and, in any event, within three (3) Business Days) following the satisfaction or, to the extent permitted by applicable 
Law, waiver of the conditions set forth in Article 6 (other than those conditions that by their terms are to be satisfied at the 
Closing, but subject to the satisfaction or, to the extent permitted by applicable Law, waiver of those conditions), at the offices of 
Goodwin Procter LLP, 620 Eighth Avenue, New York, NY, 10018, unless another date, time or place is agreed to in writing by 
Parent and the Company. The date on which the Closing occurs is referred to in this Agreement as the “Closing Date”. 

(b)    Upon the terms and subject to the provisions of this Agreement, on the Closing Date and immediately 
following the Partnership Merger Effective Time, Merger Sub and the Company shall (i) duly execute and file articles of merger 
(the “Articles of Merger”) with the State Department of Assessments and Taxation of Maryland (“SDAT”) in accordance with 
the Laws of the State of Maryland and (ii) make any other filings, recordings or publications required to be made by the Company 
or Merger Sub in connection with the Company Merger. The Company Merger shall become effective after the Partnership 
Merger Effective Time on the date and time at which the Articles of Merger have been filed with, and accepted for record by, the 
SDAT or at such other date and time as is agreed between the parties hereto and specified in the Articles of Merger (such date 
and time being hereinafter referred to as the “Company Merger Effective Time”). The parties shall cause the Company Merger 
Effective Time to occur immediately after the Partnership Merger Effective Time. 
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(c)    As soon as practicable on the Closing Date, Merger OP and the Operating Partnership will (i) cause a 

certificate of merger (the “Partnership Merger Certificate”) to be executed, acknowledged and filed with the Delaware 
Secretary of State (the “DSOS”) in accordance with the DRULPA, and (ii) make any other filings, recordings or publications 
required to be made by the Operating Partnership or Merger OP in connection with the Partnership Merger. The Partnership 
Merger shall become effective on the date and time at which the Partnership Merger Certificate has been duly filed with, and 
accepted for record by, the DSOS, or at such other date and time agreed between the parties and specified in the Partnership 
Merger Certificate (the “Partnership Merger Effective Time”). The parties shall cause the Partnership Merger Effective Time 
to occur immediately prior to the Company Merger Effective Time. 

(d)    Unless otherwise agreed, the parties shall cause the Company Merger Effective Time and the Partnership 
Merger Effective Time to occur on the Closing Date. 

Section 2.4    Organizational Documents. 

(a)    At the Company Merger Effective Time, unless otherwise jointly determined by Parent and the Company 
prior to the Company Merger Effective Time: 

(i)    subject to Section 5.10, the articles of organization and limited liability company agreement of Merger 
Sub, as in effect immediately prior to the Company Merger Effective Time, shall be the articles of organization and limited 
liability company agreement of the Surviving Entity, until thereafter amended in accordance with applicable Law and the 
applicable provisions of such articles of organization and limited liability company agreement; and 

(ii)    from and after the Company Merger Effective Time, until successors are duly elected or appointed 
and qualified in accordance with applicable Law, (A) the managing members of Merger Sub immediately prior to the 
Company Merger Effective Time shall be the managing members of the Surviving Entity and (B) the officers of Merger 
Sub immediately prior to the Company Merger Effective Time shall be the officers of the Surviving Entity. 

(b)    The Operating Partnership Agreement, as in effect immediately prior to the Partnership Merger Effective 
Time (such amended and restated limited partnership agreement to be in the form attached as Exhibit A) shall be the limited 
partnership agreement of the Surviving Partnership immediately following the Partnership Merger Effective Time, until thereafter 
amended in accordance with the provisions thereof and in accordance with applicable Law, subject to Section 5.10. 

Section 2.5    Merger Consideration; Effect on Shares. 

(a)    At the Company Merger Effective Time, by virtue of the Company Merger and without any action on the 
part of the holders of any securities of the Company or Merger Sub, each Company Common Share issued and outstanding 
immediately prior to the Company  
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Merger Effective Time (including the Company Common Shares that become or are considered to be outstanding pursuant to 
Section 2.10) (other than Company Common Shares to be cancelled and retired or converted in accordance with Section 2.5(d) 
or Section 2.5(e) (collectively, “Excluded Shares”)) shall be converted into the right to receive, at the election of the holder 
pursuant to Section 2.6, and subject to Section 2.7: (i) 0.92 (the “Exchange Ratio”) validly issued, fully paid and nonassessable 
common shares of beneficial interest (the “Common Share Consideration”), $0.01 par value per share, of Parent (the “Parent 
Common Shares”); or (ii) $37.80 in cash (the “Cash Consideration”), subject to adjustment as provided in Section 2.5(f) and 
Section 5.16, and subject to any applicable withholding Tax (collectively, the “Merger Consideration”). From and after the 
Company Merger Effective Time, all such Company Common Shares shall no longer be outstanding and shall automatically be 
cancelled and shall no longer exist, and each holder of such Company Common Shares shall cease to have any rights with respect 
thereto, except the right to receive the Merger Consideration therefor upon the surrender of such Company Common Shares in 
accordance with Section 2.9, including the right to receive, pursuant to Section 2.9, cash in lieu of fractional Parent Common 
Shares, if any, into which such Company Common Shares have been converted pursuant to this Section 2.5(a) (the “Fractional 
Share Consideration”), together with the amounts, if any, payable pursuant to Section 2.9(f). Subject to Section 5.24, the 
issuance of the Merger Consideration shall be subject to the restrictions on ownership and transfer set forth in the Parent 
Declaration of Trust. 

(b)    At the Company Merger Effective Time, by virtue of the Company Merger and without any action on the 
part of any holder thereof. 

(i)    each Company Series I Preferred Share issued and outstanding immediately prior to the Company 
Merger Effective Time shall automatically be converted into the right to receive one (1) Parent Series E Preferred Share 
(such share, the “Series I Preferred Share Merger Consideration”). All Company Series I Preferred Shares, when 
so converted, shall no longer be outstanding and shall automatically be cancelled and retired and shall cease to exist, and 
each holder of such Company Series I Preferred Shares shall cease to have any rights with respect to such Company 
Series I Preferred Shares other than the right to receive the Series I Preferred Share Merger Consideration in accordance 
with Section 2.9. Subject to Section 5.24, the issuance of the Series I Preferred Share Merger Consideration shall be 
subject to the restrictions on ownership and transfer set forth in the Parent Declaration of Trust; and 

(ii)    each Company Series J Preferred Share issued and outstanding immediately prior to the Company 
Merger Effective Time shall automatically be converted into the right to receive one (1) Parent Series F Preferred Share 
(such share, the “Series J Preferred Share Merger Consideration” and, together with the Series I Preferred Share 
Merger Consideration, the “Preferred Merger Consideration”). All Company Series J Preferred Shares, when so 
converted, shall no longer be outstanding and shall automatically be cancelled and retired and shall cease to exist, and 
each holder of such Company Series J Preferred Shares shall cease to have any rights with respect to such Company 
Series J Preferred Shares other than the right to receive the Series J Preferred Share Merger Consideration in accordance 
with Section 2.9. Subject to Section  
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5.24, the issuance of the Series J Preferred Share Merger Consideration shall be subject to the restrictions on ownership 
and transfer set forth in the Parent Declaration of Trust. 

(c)    Each membership interest of Merger Sub issued and outstanding immediately prior to the Company Merger 
Effective Time shall remain outstanding as a membership interest in the Surviving Entity and shall not be affected by the Company 
Merger. 

(d)    Any Company Common Shares held by the Company or by any direct or indirect Subsidiary of the 
Company immediately prior to the Company Merger Effective Time shall be cancelled and retired and shall cease to exist, and no 
consideration shall be delivered in exchange therefor. 

(e)    Any Company Common Shares held by the Parent Companies immediately prior to the Company Merger 
Effective Time shall be cancelled and retired and shall cease to exist, and no consideration shall be delivered in exchange thereof. 

(f)    The Merger Consideration shall be adjusted appropriately to reflect the effect of any stock split, reverse 
stock split, stock dividend (including any dividend or distribution of securities convertible into Company Common Shares), 
reorganization, recapitalization, reclassification, combination, exchange of shares or other like change with respect to the number 
of Company Common Shares outstanding after the date hereof and prior to the Company Merger Effective Time. The Exchange 
Ratio shall be adjusted appropriately to reflect the effect of any stock split, reverse stock split, stock dividend (including any 
dividend or distribution of securities convertible into Parent Common Shares), reorganization, recapitalization, reclassification, 
combination, exchange of shares or other like change with respect to the number of Parent Common Shares outstanding after the 
date hereof and prior to the Company Merger Effective Time. Nothing in this Section 2.5(f) shall be construed to permit the 
Company or Parent or any of their respective Subsidiaries to take any action with respect to its securities that is otherwise 
prohibited by the terms of this Agreement. 

Section 2.6    Election Procedures. Each holder of record of Company Common Shares (other than Excluded Shares) 
issued and outstanding at the close of business on the record date for the Company Shareholders Meeting (the “Company 
Record Date”) and each holder of Company Compensatory Awards on the Company Record Date shall have the right, subject 
to the limitations set forth in this Section 2.6 and the other provisions of Article 2, to submit an Election prior to the Election 
Deadline in accordance with the following procedures: 

(a)    Concurrently with the mailing of the Joint Proxy Statement (the “Mailing Date”), the Company shall cause 
an election form that is reasonably acceptable to Parent and the Exchange Agent (the “Election Form”) (and which shall comply 
with this Section 2.6) to be mailed to the holders of Company Common Shares (other than Excluded Shares) and Company 
Compensatory Awards on the Company Record Date. Parent shall cause the Exchange Agent to make available one or more 
Election Forms as may reasonably be requested from time to time by any Person who is a record holder of Company Common 
Shares (other than Excluded Shares) on the Company Record Date. Holders of record of Company Common Shares (other than 
Excluded Shares) or holders of Company Compensatory Awards on the Company Record Date  
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who hold such Company Common Shares as nominees, trustees or in other representative capacities may submit a separate 
Election Form before the Election Deadline with respect to each beneficial owner for whom such nominee, trustee or 
representative holds such Company Common Shares. 

(b)    Each Election Form shall permit the holder (or the beneficial owner through customary documentation and 
instructions) of Company Common Shares (other than Excluded Shares) and the holder of Company Compensatory Awards to 
specify the number of such holder’s Company Common Shares (including the Company Common Shares that become or are 
considered to be outstanding pursuant to Section 2.10) with respect to which such holder elects to receive (an “Election”): (i) the 
Cash Consideration (a “Cash Election” and such Company Common Shares (including the Company Common Shares that 
become or are considered to be outstanding pursuant to Section 2.10) that are the subject of a Cash Election being referred to as 
“Cash Election Shares”); or (ii) the Common Share Consideration (a “Share Election” and such Company Common Shares 
(including the Company Common Shares that become or are considered to be outstanding pursuant to Section 2.10) subject to a 
Share Election being referred to as “Share Election Shares”); provided, however, that an Election Form with respect to any 
Company Common Shares that become or are considered to be outstanding immediately prior to the Company Merger Effective 
Time pursuant to Section 2.10 may specify the percentage instead of the number of such holder’s Company Common Shares that 
shall be Cash Election Shares and Share Election Shares. Each Election shall be subject to this Section 2.6 and Section 2.7. For 
the avoidance of doubt, the sum of the number of Cash Election Shares and the number of Share Election Shares must be equal to 
the number of Company Common Shares (including the Company Common Shares that become or are considered to be 
outstanding pursuant to Section 2.10) held by the holder completing such Election Form. 

(c)    Any Election made pursuant to this Section 2.6 will have been properly made only if the Exchange Agent will 
have actually received by 5:00 p.m., on the Business Day immediately prior to the Company Shareholders Meeting (the “Election 
Deadline”), a properly completed Election Form, in the case of an Election in respect of any Company Common Shares 
evidenced by a certificate, together with the applicable certificate, and in the case of an Election in respect of any Company 
Common Shares that are in book-entry form, the holders shall have followed the instructions set forth in the Election Form. None 
of Parent, the Company or the Exchange Agent or any of their respective Affiliates will be under any obligation to notify any 
Person of any defect in an Election Form. 

(d)    Each Company Common Share (including the Company Common Shares that become or are considered to 
be outstanding pursuant to Section 2.10) eligible to receive the Merger Consideration pursuant to Section 2.5(a) for which an 
Election is not properly made by the Election Deadline shall be deemed to have made a Share Election and shall only be entitled 
to receive the Common Share Consideration in accordance with Section 2.5(a). The Exchange Agent shall, in its sole discretion, 
resolve any ambiguities about or in connection with any Election Form in favor of deeming that only a Share Election has been 
made. Subject to the provisions of the Exchange Agent Agreement, the Exchange Agent also shall make all  
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computations as to the allocation and proration contemplated by Section 2.7, and absent manifest error any such computation 
shall be conclusive and binding on the holders of Company Common Shares (including the Company Common Shares that 
become or are considered to be outstanding pursuant to Section 2.10).  

(e)    Any Election Form may be revoked with respect to all or a portion of the Company Common Shares 
(including the Company Common Shares that become or are considered to be outstanding pursuant to Section 2.10) subject 
thereto by the holder who submitted the applicable Election Form by proper written notice received by the Exchange Agent prior 
to the Election Deadline. If an Election Form is revoked, the Company Common Shares (including the Company Common Shares 
that become or are considered to be outstanding pursuant to Section 2.10) to which such Election Form related shall be deemed 
to have made a Share Election unless a new Election Form is subsequently submitted by the holder prior to the Election Deadline. 
After an Election is validly made with respect to any Company Common Shares, any subsequent transfer of such Company 
Common Shares shall automatically revoke such Election. Notwithstanding anything to the contrary in this Agreement, all Elections 
shall be automatically deemed revoked upon receipt by the Exchange Agent of written notification from the Company or Parent 
that this Agreement has been terminated in accordance with Article 7. 

(f)    Parent and the Company shall publicly announce the anticipated Election Deadline at least three (3) Business 
Days prior to the anticipated Election Deadline. If the Company Shareholders Meeting is delayed to a subsequent date, the 
Election Deadline shall be similarly delayed to a subsequent date, and Parent and the Company shall promptly announce any such 
delay and, when determined, the rescheduled Election Deadline. 

Section 2.7    Proration. 

(a)    Notwithstanding any other provision contained in this Agreement, the Company Common Shares (including 
the Company Common Shares that become or are considered to be outstanding pursuant to Section 2.10) eligible to receive the 
Cash Consideration pursuant to Section 2.5(a) shall be subject to proration as described in this Section 2.7. The maximum 
number of Company Common Shares (including the Company Common Shares that become or are considered to be outstanding 
pursuant to Section 2.10) eligible to be converted into the right to receive the Cash Consideration pursuant to Section 2.5(a) (the 
“Maximum Cash Shares”) shall be equal to thirty percent (30%) of the aggregate number of Company Common Shares issued 
and outstanding (including the Company Common Shares that become or are considered to be outstanding pursuant to Section 
2.10) as of immediately prior to the Company Merger Effective Time. 

(b)    Within three (3) Business Days after the Company Merger Effective Time, Parent shall cause the Exchange 
Agent to effect the allocation among the holders of Company Common Shares (including the Company Common Shares that 
become or are considered to be outstanding pursuant to Section 2.10, and other than Excluded Shares) of the rights to receive the 
Cash Consideration and the Common Share Consideration as follows: 
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(i)    If the aggregate number of Cash Election Shares exceeds the number of Maximum Cash Shares, the 

number of Cash Election Shares designated by any holder of Company Common Shares (including the Company 
Common Shares that become or are considered to be outstanding pursuant to Section 2.10, and other than Excluded 
Shares) as a Cash Election shall be subject to pro rata reduction as follows: For each such Cash Election, the number of 
such holder’s Company Common Shares (including the Company Common Shares that become or are considered to be 
outstanding pursuant to Section 2.10) that shall be converted into the right to receive the Cash Consideration shall be (1) 
the number of such holder’s Cash Election Shares (including the Company Common Shares that become or are 
considered to be outstanding pursuant to Section 2.10) multiplied by (2) the Merger Cash Proration Factor, rounded 
down to the nearest Company Common Share. The “Merger Cash Proration Factor” means a fraction, the numerator 
of which shall be the Maximum Cash Shares and the denominator of which shall be the aggregate number of all Cash 
Election Shares. The Cash Election Shares that were not converted into the right to receive Cash Consideration in 
accordance with this Section 2.7(b) shall be converted into the right to receive the Common Share Consideration. 

(ii)    If the aggregate number of Cash Election Shares is less than or equal to the number of Maximum 
Cash Shares, then all Cash Election Shares shall be converted into the right to receive the Cash Consideration and each 
other Company Common Share (including the Company Common Shares that become or are considered to be 
outstanding pursuant to Section 2.10) eligible to receive the Merger Consideration pursuant to Section 2.5(a) shall be 
converted into the right to receive the Common Share Consideration.  

(iii)    For purposes of clarity, set forth on Part 2.7(b)(iii) of the Company Disclosure Schedule is an 
agreed upon example calculation of the effects of proration under this Section 2.7. 

Section 2.8    Partnership Merger Consideration; Effect on Operating Partnership Units. 

(a)    At the Partnership Merger Effective Time, by virtue of the Partnership Merger and without any further action 
on the part of Parent OP, Merger OP, the Operating Partnership or the holders of Operating Partnership Common Units or 
Parent OP Common Units: (i) the Company’s general partner interests in the Operating Partnership shall be cancelled and no 
payment shall be made with respect thereto; (ii) all of the Operating Partnership Series I Preferred Units and the Operating 
Partnership Series J Preferred Units held by the Company shall be converted into the right to receive an equal number of Parent 
OP Series E Preferred Units and Parent OP Series F Preferred Units, respectively; (iii) all of the Operating Partnership Common 
Units held by the Acquired Companies and issued and outstanding immediately prior to the Partnership Merger Effective Time 
shall automatically be converted into (1) the number of Parent OP Common Units newly and validly issued for such purpose 
(“New Parent OP Common Units”) equal to the number of Parent Common Shares to be issued as Common Share 
Consideration pursuant to Section 2.5(a) plus (2) the number of New Parent OP Common Units  
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of equivalent value to the Cash Consideration; and (iv) each Operating Partnership Common Unit held by a holder of Operating 
Partnership Common Units other than the Acquired Companies (each a “Minority Limited Partner”) issued and outstanding 
immediately prior to the Partnership Merger Effective Time, subject to the terms and conditions set forth herein, shall be cancelled 
and converted into the right to receive New Parent OP Common Units in an amount equal to the Exchange Ratio, without interest, 
and each holder of New Parent OP Common Units shall be admitted as a limited partner of Parent OP in accordance with the 
terms of the Parent OP Agreement; provided that in lieu of receiving New Parent OP Common Units in the Partnership Merger, 
each Minority Limited Partner shall have the right to elect to receive for each Operating Partnership Common Unit held by such 
Minority Limited Partner a number of Parent Common Shares equal to the Exchange Ratio, without interest, and any Minority 
Limited Partner so electing shall be deemed to have elected to redeem its Operating Partnership Common Units pursuant to the 
Operating Partnership Agreement effective immediately prior to the Partnership Merger Effective Time and shall be treated as 
having received in exchange for its Operating Partnership Common Units an equal number of Company Common Shares as of 
such time, without any further action being required by such Minority Limited Partner except as provided in Section 2.9(b). No 
fractional Parent Common Shares or New Parent OP Common Units will be issued in the Partnership Merger. Each Operating 
Partnership Common Unit held by a Minority Limited Partner shall have the right, if any, to receive, pursuant to Section 2.14, cash 
in lieu of fractional Parent Common Shares, into which such holder’s Operating Partnership Common Units have been converted 
pursuant to this Section 2.8(a). Immediately prior to the Partnership Merger, a number of Parent OP Common Units equal to the 
New Parent OP Common Units issued pursuant to clause (iii)(2) of this Section 2.8(a) shall be redeemed in connection with 
providing cash that will pay the Cash Consideration. 

(b)    At the Partnership Merger Effective Time, by virtue of the Partnership Merger and without any further action 
on the part of Parent, Merger OP, the Operating Partnership or the holders of Operating Partnership Common Units, Parent OP 
Common Units or partnership interests of Merger OP, (i) the partnership interests in Merger OP held by Parent OP and issued 
and outstanding immediately prior to the Partnership Merger Effective Time shall automatically be converted into one (1) 
Operating Partnership Common Unit, and Parent OP shall be admitted as the sole limited partner of the Operating Partnership, 
and (ii) the partnership interests in Merger OP held by the general partner of Merger OP and issued and outstanding immediately 
prior to the Partnership Merger Effective Time shall automatically be converted into one (1) Operating Partnership Common Unit, 
and the general partner of Merger OP shall be admitted as the sole general partner of the Operating Partnership. 

Section 2.9    Payment for Securities; Surrender of Certificates. 

(a)    Exchange Fund. Prior to the Mailing Date, Parent shall designate a bank or trust company reasonably 
acceptable to the Company to act as the exchange agent (the “Exchange Agent”) in connection with the Mergers and for the 
payment of the Merger Consideration, and Parent shall enter into an agreement (the “Exchange Agent Agreement”) reasonably 
acceptable to the Company relating to the Exchange Agent’s responsibilities under this Agreement. Prior to the Company Merger 
Effective Time, Parent or Merger Sub shall  
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deposit, or cause to be deposited, with the Exchange Agent (i) evidence of the Parent Common Shares, Parent Series E Preferred 
Shares and Parent Series F Preferred Shares in book-entry form issuable pursuant to Section 2.5(a), Section 2.5(b) and Section 
2.8(a) equal to the aggregate Common Share Consideration (excluding any Fractional Share Consideration), the Series I 
Preferred Share Merger Consideration and the Series J Preferred Share Merger Consideration and (ii) cash in immediately 
available funds in an amount sufficient to pay the aggregate Cash Consideration, Fractional Share Consideration and any dividends 
under Section 2.9(f) (such evidence of book-entry Parent Common Shares, Parent Series E Preferred Shares and Parent Series F 
Preferred Shares and cash amounts, together with any dividends or other distributions with respect thereto, the “Exchange 
Fund”), in each case, for the sole benefit of the holders of Company Common Shares (other than Excluded Shares), Company 
Series I Preferred Shares and Company Series J Preferred Shares. In the event the Exchange Fund shall be insufficient to pay the 
Cash Consideration, Fractional Share Consideration and any dividends under Section 2.9(f), Parent shall, or shall cause Merger 
Sub to, promptly deposit additional funds with the Exchange Agent in an amount which is equal to the deficiency in the amount 
required to make such payment. Parent shall cause the Exchange Agent to make, and the Exchange Agent shall make delivery of 
the Merger Consideration, including payment of the Fractional Share Consideration, the Series I Preferred Share Merger 
Consideration and the Series J Preferred Share Merger Consideration, and any amounts payable in respect of dividends or other 
distributions on Parent Common Shares in accordance with Section 2.9(f), out of the Exchange Fund in accordance with this 
Agreement. The Exchange Fund shall not be used for any purpose that is not expressly provided for in this Agreement. The cash 
portion of the Exchange Fund shall be invested by the Exchange Agent as reasonably directed by Parent; provided, however, that 
any investment of such cash shall in all events be limited to direct short-term obligations of, or short-term obligations fully 
guaranteed as to principal and interest by, the U.S. government, in commercial paper rated P-1 or A-1 or better by Moody’s 
Investors Service, Inc. or Standard & Poor’s Corporation, respectively, or in certificates of deposit, bank repurchase agreements 
or banker’s acceptances of commercial banks with capital exceeding $10 billion (based on the most recent financial statements of 
such bank that are then publicly available), and that no such investment or loss thereon shall affect the amounts payable to holders 
of Certificates pursuant to this Article 2. Any interest and other income resulting from such investments shall be paid to the 
Surviving Entity on the earlier of (i) nine (9) months after the Company Merger Effective Time or (ii) the full payment of the 
Exchange Fund. 

(b)    Procedures for Surrender. Promptly after the Company Merger Effective Time (but in no event later than 
three (3) Business Days after the Company Merger Effective Time), Parent shall, and shall cause the Surviving Entity to, cause the 
Exchange Agent to mail (and make available for collection by hand) to each holder of record of a certificate or certificates which 
immediately prior to the Company Merger Effective Time represented outstanding Company Common Shares, Company Series I 
Preferred Shares or Company Series J Preferred Shares, or any book-entry shares or book-entry units representing Company 
Common Shares, Company Series I Preferred Shares or Company Series J Preferred Shares (each such certificate, book-entry 
share or book-entry unit, a “Certificate”) and whose Company Common Shares, Company Series I Preferred Shares or 
Company Series J Preferred Shares were converted pursuant to Section 2.5(a) or Section 2.5(b), as applicable, into the right to 
receive the Merger  
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Consideration, the Series I Preferred Share Merger Consideration or the Series J Preferred Share Merger Consideration, as 
applicable, (i) a form of letter of transmittal (which shall specify that delivery shall be effected, and risk of loss and title to the 
Certificates shall pass, only upon delivery of the Certificates to the Exchange Agent and shall be in such form and have such other 
provisions as Parent and the Company may reasonably specify) and (ii) instructions for use in effecting the surrender of 
Certificates previously representing such Company Common Shares, Company Series I Preferred Shares or Company Series J 
Preferred Shares in exchange for payment therefor, including any amount payable in respect of Fractional Share Consideration in 
accordance with Section 2.5, and any dividends or other distributions on Parent Common Shares, Parent Series E Preferred 
Shares or Parent Series F Preferred Shares in accordance with Section 2.9(f). Upon surrender of a Certificate (or an affidavit of 
loss in lieu thereof in accordance with Section 2.9(e)) for cancellation to the Exchange Agent or to such other agent or agents as 
may be appointed by Parent or the Surviving Entity, together with such letter of transmittal duly completed and validly executed in 
accordance with the instructions thereto, and such other documents as may be required pursuant to such instructions, the holder of 
such Certificate shall be entitled to receive in exchange therefor, pursuant to the provisions of this Article 2: (i) the Common Share 
Consideration or the Cash Consideration, as applicable, in accordance with Section 2.6 and Section 2.7, for each Company 
Common Share formerly represented by such Certificate; (ii) the Series I Preferred Share Merger Consideration for each 
Company Series I Preferred Share formerly represented by such Certificate; and (iii) the Series J Preferred Share Merger 
Consideration for each Company Series J Preferred Share formerly represented by such Certificate; plus, with respect to 
Company Common Shares, any cash such holder is entitled to receive in lieu of any Fractional Share Consideration that such 
holder has the right to receive pursuant to the provisions of Section 2.14, and any amounts that such holder has the right to receive 
in respect of dividends or other distributions on Parent Common Shares in accordance with Section 2.9(f) for each Company 
Common Share formerly represented by such Certificate, and the Certificate so surrendered shall be forthwith cancelled. The 
Exchange Agent shall accept such Certificates (or affidavits of loss in lieu thereof in accordance with Section 2.9(e)) upon 
compliance with such reasonable terms and conditions as the Exchange Agent may impose to effect an orderly exchange thereof in 
accordance with normal exchange practices. If payment of the Merger Consideration is to be made to a Person other than the 
Person in whose name the surrendered Certificate is registered, it shall be a condition precedent of payment that (1) the Certificate 
so surrendered shall be properly endorsed or shall be otherwise in proper form for transfer and (2) the Person requesting such 
payment shall have paid any transfer and other similar Taxes required by reason of the payment of the Merger Consideration to a 
Person other than the registered holder of the Certificate surrendered or shall have established to the satisfaction of the Exchange 
Agent and the Surviving Entity that such Tax either has been paid or is not required to be paid. Payment of the applicable Merger 
Consideration with respect to book-entry shares representing Company Common Shares shall only be made to the Person in 
whose name such book-entry shares are registered. Until surrendered as contemplated by this Section 2.9, each Certificate shall 
be deemed at any time after the Company Merger Effective Time to represent only the right to receive the applicable Merger 
Consideration as contemplated by this Article 2, including any amount payable in respect of Fractional Share Consideration in 
accordance with Section 2.14, and any dividends or other distributions on Parent Common Shares in accordance with Section 
2.9(f), without interest thereon. 
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(c)    Transfer Books; No Further Ownership Rights in Company Common Shares and Company Preferred 

Shares. At the Company Merger Effective Time, the share transfer books of the Company shall be closed and thereafter there 
shall be no further registration of transfers of Company Common Shares, Company Series I Preferred Shares or Company Series 
J Preferred Shares on the records of the Company. From and after the Company Merger Effective Time, the holders of 
Certificates outstanding immediately prior to the Company Merger Effective Time shall cease to have any rights with respect to 
such Company Common Shares, Company Series I Preferred Shares or Company Series J Preferred Shares except as otherwise 
provided for herein or by applicable Law. If, after the Company Merger Effective Time, Certificates are presented to the 
Surviving Entity for any reason, they shall be cancelled and exchanged as provided in this Agreement. 

(d)    Termination of Exchange Fund; No Liability. At any time following nine (9) months after the Company 
Merger Effective Time, the Surviving Entity shall be entitled to require the Exchange Agent to deliver to it any funds (including any 
interest received with respect thereto) remaining in the Exchange Fund that have not been disbursed, or for which disbursement is 
pending subject only to the Exchange Agent’s routine administrative procedures, to holders of Certificates, and thereafter such 
holders shall be entitled to look only to the Surviving Entity and Parent (subject to abandoned property, escheat or other similar 
Laws) as general creditors thereof with respect to the applicable Merger Consideration, including any amount payable in respect 
of Fractional Share Consideration in accordance with Section 2.14, and any dividends or other distributions on Parent Common 
Shares in accordance with Section 2.9(f), or Preferred Merger Consideration, as applicable, payable upon due surrender of their 
Certificates and compliance with the procedures in Section 2.9(b), without any interest thereon. Notwithstanding the foregoing, 
none of the Surviving Entity, Parent or the Exchange Agent or any of their respective Affiliates shall be liable to any holder of a 
Certificate for any Merger Consideration, Preferred Merger Consideration or other amounts delivered to a public official pursuant 
to any applicable abandoned property, escheat or similar Law. 

(e)    Lost, Stolen or Destroyed Certificates. In the event that any Certificates shall have been lost, stolen or 
destroyed, the Exchange Agent shall issue in exchange for such lost, stolen or destroyed Certificates, upon the making of an 
affidavit of that fact by the holder thereof and, if required by the Surviving Entity or the Exchange Agent, the posting by such 
holder of a bond in customary amount as indemnity against any claim that may be made with respect to such Certificates, the 
Merger Consideration, Series I Preferred Share Merger Consideration or Series J Preferred Share Merger Consideration, as 
applicable, payable in respect thereof pursuant to Section 2.5 hereof, including any amount payable in respect of Fractional Share 
Consideration in accordance with Section 2.14, and any dividends or other distributions on Parent Common Shares or Parent 
Preferred Shares in accordance with Section 2.9(f). 

(f)    Dividends with Respect to Parent Common Shares and Parent Preferred Shares. No dividends or other 
distributions with respect to Parent Common Shares, Parent Series E Preferred Shares or Parent Series F Preferred Shares with a 
record date after the Company Merger Effective Time shall be paid to the holder of any unsurrendered Certificate with respect to 
the Parent Common Shares, Parent Series E Preferred Shares or Parent Series F Preferred  
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Shares issuable hereunder, and all such dividends and other distributions shall be paid by Parent to the Exchange Agent and shall 
be included in the Exchange Fund, in each case until the surrender of such Certificate (or affidavit of loss in lieu thereof in 
accordance with Section 2.9(e)) in accordance with this Agreement. Subject to applicable Laws, following surrender of any such 
Certificate (or affidavit of loss in lieu thereof in accordance with Section 2.9(e)) there shall be paid to the holder thereof, without 
interest, (i) the amount of dividends or other distributions with a record date after the Company Merger Effective Time theretofore 
paid with respect to such Parent Common Shares, Parent Series E Preferred Shares or Parent Series F Preferred Shares to which 
such holder is entitled pursuant to this Agreement and (ii) at the appropriate payment date, the amount of dividends or other 
distributions with a record date after the Company Merger Effective Time but prior to such surrender and with a payment date 
subsequent to such surrender payable with respect to such Parent Common Shares, Parent Series E Preferred Shares or Parent 
Series F Preferred Shares. 

Section 2.10    Company Compensatory Awards. 

(a)    Treatment of Company Restricted Shares. Immediately prior to the Company Merger Effective Time, each 
of the outstanding Company Common Shares that is subject to restrictions and granted pursuant to the Company Equity Incentive 
Plans (“Company Restricted Shares”), shall automatically become fully vested and all restrictions and repurchase rights thereon 
shall lapse, and thereafter such Company Common Shares shall be considered outstanding for all purposes of this Agreement and 
the holders thereof shall only have the right to submit an Election in accordance with the applicable procedures set forth in Section 
2.6 and to receive the Merger Consideration with respect to such Company Common Shares pursuant to Section 2.5(a) (less 
required withholdings as provided in Section 2.13). 

(b)    Treatment of Performance Shares. Immediately prior to the Company Merger Effective Time, each 
outstanding award of performance shares with respect to Company Common Shares (each, a “Performance Award”) granted 
pursuant to the Company Equity Incentive Plans shall automatically become earned and vested with respect to that number of 
Company Common Shares subject to such Performance Award based on actual achievement of the applicable performance goals 
set forth in the award agreement governing such Performance Award, as measured from commencement of the applicable 
performance period through the date that is either the last day of the most recently completed quarter or the Closing Date, in each 
case, in accordance with the terms of the applicable award agreement, the exhibit set forth on Part 2.10(b) of the Company 
Disclosure Schedule, and in the ordinary course of business consistent with past practice and thereafter shall be cancelled and, in 
exchange therefor, each holder of any such cancelled vested Performance Award shall cease to have any rights with respect 
thereto, except the right to receive, in consideration for the cancellation of such vested Performance Award, such number of 
earned and vested Company Common Shares, which shall be considered outstanding as of such time for all purposes of this 
Agreement, and the holders thereof shall only have the right to submit an Election in accordance with the applicable procedures 
set forth in Section 2.6 and to receive the Merger Consideration with respect to such Company Common Shares pursuant to 
Section 2.5(a) (less required withholdings as provided in Section 2.13). In addition, on the Closing Date, the Company shall pay 
each holder of a  
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Performance Award an amount in cash equal to all accrued and unpaid cash dividends that would have been paid on such earned 
and vested Performance Awards as if they had been issued and outstanding from the date of grant up to, and including, the 
Company Merger Effective Time (less required withholdings as provided in Section 2.13). 

(c)    Treatment of Deferred Shares. Immediately prior to the Company Merger Effective Time, each outstanding 
award of deferred Company Common Shares (each, a “Deferred Share Award”) granted pursuant to the Company Equity 
Incentive Plans, shall be cancelled and, in exchange therefor, each holder of any such cancelled Deferred Share Award shall cease 
to have any rights with respect thereto, except the right to receive, in consideration of the cancellation of such Deferred Share 
Award and in settlement therefor, the number of Company Common Shares subject to such Deferred Share Award (prior to its 
cancellation), which Company Common Shares shall be considered outstanding as of such time for all purposes of this 
Agreement, and the holders thereof shall only have the right to submit an Election in accordance with the applicable procedures 
set forth in Section 2.6 and to receive the Merger Consideration with respect to such Company Common Shares pursuant to 
Section 2.5(a) (less required withholdings as provided in Section 2.13).  

(d)    Further Action. At or prior to the Company Merger Effective Time, the Company Board (or, if appropriate, 
any committee thereof) shall adopt any resolutions and take any actions which are necessary to effectuate the provisions of this 
Section 2.10. 

(e)    Termination of Company Equity Incentive Plans. As of the Company Merger Effective Time, each Company 
Equity Incentive Plan shall terminate, and the Company shall ensure that following the Company Merger Effective Time, no 
participant in the Company Equity Incentive Plans or other plans, programs or arrangements shall have any right thereunder to 
acquire any equity securities of the Company, the Surviving Entity or any subsidiary thereof. 

Section 2.11    Appraisal Rights. No dissenters’ or appraisal rights shall be available with respect to the Mergers or other 
Transactions. 

Section 2.12    Further Action. If, at any time after the Company Merger Effective Time, any further action is necessary to 
carry out the purposes of this Agreement, the officers of the Surviving Entity and Parent shall (in the name of Merger Sub, in the 
name of the Company or otherwise) take such action. 

Section 2.13    Withholding. Each of Parent, the Company, the Surviving Entity, any Affiliate thereof or the Exchange 
Agent shall be entitled to deduct and withhold, or cause to be deducted and withheld, from any amounts otherwise payable 
pursuant to this Agreement to any Person such amount as Parent, the Company, the Surviving Entity, any Affiliate thereof or the 
Exchange Agent is required to deduct and withhold with respect to the making of such payment under the Code, and the rules and 
regulations promulgated thereunder, or any provision of state, local or foreign Tax Law. To the extent that amounts are so 
withheld by Parent, the Company, the Surviving Entity, any Affiliate thereof or the Exchange Agent and withheld amounts are paid 
over to the applicable Governmental Entity in accordance with Laws or Order, then for all  
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purposes of this Agreement such amounts shall be treated as having been paid to the Person in respect of which such deduction 
and withholding was made. 

Section 2.14    Fractional Shares. 

(a)    No Certificate or scrip representing fractional Parent Common Shares shall be issued upon the surrender for 
exchange of Certificates, and such fractional share interests shall not entitle the owner thereof to vote or to any other rights of a 
shareholder of Parent. Notwithstanding any other provision of this Agreement, each holder of Company Common Shares and 
Operating Partnership Common Units converted pursuant to the Mergers who would otherwise have been entitled to receive a 
fraction of a Parent Common Share shall receive, in lieu thereof, cash, without interest, in an amount equal to such fractional part 
of a Parent Common Share multiplied by the VWAP of Parent Common Shares. 

(b)    No Certificate or scrip representing fractional New Parent OP Common Units shall be issued upon the 
surrender for exchange of Certificates, and such fractional share units shall not entitle the owner thereof to vote or to any other 
rights of a unitholder of Parent OP. Notwithstanding any other provision of this Agreement, each holder of Operating Partnership 
Common Units converted pursuant to the Mergers who would otherwise have been entitled to receive a fraction of a New Parent 
OP Common Unit shall receive, in lieu thereof, cash, without interest, in an amount equal to such fractional part of a New Parent 
OP Common Unit multiplied by the VWAP of Parent Common Shares. 

Section 2.15    Tax Consequences. It is intended that, for U.S. federal income tax purposes (and, where applicable, state 
and local income Tax purposes), (a) the Company Merger shall qualify as a “reorganization” within the meaning of Section 368(a) 
of the Code, and that this Agreement be, and hereby is adopted as, a “plan of reorganization” for purposes of Sections 354 and 
361 of the Code, and (b) the Partnership Merger constitute an “assets-over” merger under Treasury Regulations Section 1.708-1
(c)(3)(i). The parties hereto agree not to take any position on any Tax Return that is inconsistent with the foregoing for all U.S. 
federal, and, if applicable, state and local tax purposes. 

ARTICLE 3      

REPRESENTATIONS AND WARRANTIES OF THE COMPANY PARTIES 

Except (x) as disclosed in the Company Disclosure Schedule (it being acknowledged and agreed that disclosure of any 
item in any Part or sub-Part of the Company Disclosure Schedule shall be deemed disclosed with respect to any other Part or 
sub-Part of the Company Disclosure Schedule to the extent that the relevance of any disclosed event, item or occurrence in the 
Company Disclosure Schedule to such other Part or sub-Part is reasonably apparent on its face as to matters and items that are 
the subject of the corresponding representation or warranty in this Agreement), and (y) as set forth in the Company SEC 
Documents furnished or filed with the SEC prior to the date hereof to the extent it is reasonably apparent that any such disclosure 
set forth in such Company SEC Documents would qualify the representations and warranties contained herein, and further 
excluding from the Company SEC Documents any risk factor disclosures, disclosures about market risk or other cautionary, 
predictive or forward-looking  
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disclosures contained therein (other than those disclosures which relate to specific historical events or circumstances affecting the 
Company), the Company Parties jointly and severally represent and warrant to the Parent Parties as follows: 

Section 3.1    Organization and Good Standing; Subsidiaries. 

(a)    Each of the Acquired Companies (i) is a corporation or other Entity that is duly incorporated or organized, 
validly existing and in good standing (with respect to jurisdictions that recognize such concept) under the Law of its jurisdiction of 
incorporation or organization, as applicable, (ii) has full corporate (or, in the case of any Entity that is not a corporation, other) 
power and authority to own, lease and operate its properties and assets and to conduct its business as presently conducted and 
(iii) is duly qualified or licensed to do business as a foreign Entity and is in good standing (with respect to jurisdictions that 
recognize such concept) in each jurisdiction where the character of the properties owned, leased or operated by it or the nature of 
its business makes such qualification or licensing necessary, except, with respect to clauses (ii) and (iii), where the failure to be so 
qualified or licensed would not reasonably be expected to have a Company Material Adverse Effect. 

(b)    Part 3.1(b) of the Company Disclosure Schedule identifies each Subsidiary of the Company and indicates its 
jurisdiction of organization or incorporation and the ownership interest (and percentage interest) of the Company Parties or their 
Subsidiaries, as applicable, in such Subsidiary. None of the Acquired Companies owns any capital stock of, or any equity interest 
of, or any equity interest of any nature in, any other Entity, other than in the Acquired Companies. 

Section 3.2    Organizational Documents. The Company has made available to Parent (or included as an exhibit to the 
Company SEC Documents) accurate and complete copies of the Organizational Documents of the Company, the Operating 
Partnership and each other material Subsidiary of the Company, each as amended to date, and each as so provided was duly 
adopted and is in full force and effect. Neither the Company nor the Operating Partnership, as applicable, is in violation of any of 
the provisions of its Organizational Documents. As of any date following the date hereof, notwithstanding anything in this 
Agreement to the contrary and notwithstanding anything set forth in the Company Disclosure Schedule, neither the Company nor 
any of its Subsidiaries has filed for bankruptcy or filed for reorganization under the U.S. federal bankruptcy Law or similar state or 
federal Law, become insolvent or become subject to conservatorship or receivership. 

Section 3.3    Capitalization. 

(a)    The authorized shares of beneficial interest of the Company, as of the close of business on September 5, 
2018 (the “Company Capitalization Date”), consist of: (i) 200,000,000 Company Common Shares, of which 113,251,427 
were issued, 110,397,737 were outstanding (which includes 266,749 unvested Company Restricted Shares) and 2,853,690 were 
held by the Company as treasury shares; and (ii) 40,000,000 Company Preferred Shares, of which (A) 4,600,000 Company 
Series I Preferred Shares are authorized, of which 4,400,000 were issued and outstanding as of the Company Capitalization 
Date, and (B) 6,000,000 Company  
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Series J Preferred Shares are authorized, of which 6,000,000 were issued and outstanding as of the Company Capitalization Date 
(the Company Common Shares and the Company Preferred Shares are collectively referred to herein as the “Company Capital 
Shares”). All of the outstanding Company Capital Shares have been duly authorized and validly issued, and are fully paid and 
nonassessable. None of the Company’s Subsidiaries owns any Company Capital Shares. As of the Company Capitalization Date, 
104,610 Company Common Shares were subject to issuance pursuant to outstanding Deferred Share Awards and 733,492 
Company Common Shares were subject to issuance pursuant to outstanding Performance Awards (assuming achievement based 
on maximum performance). From the Company Capitalization Date until the date of this Agreement, no Company Capital Shares 
or Company Compensatory Awards have been issued or granted. 

(b)    Part 3.3(b) of the Company Disclosure Schedule sets forth the following information with respect to each 
Deferred Share Award and Performance Award as of the Company Capitalization Date: (i) the name of the holder of such 
Deferred Share Award or Performance Award; (ii) the number of Company Common Shares subject to such Deferred Share 
Award or Performance Award; (iii) the date on which such Deferred Share Award or Performance Award was granted; and (iv) 
the extent to which such Deferred Share Award or Performance Award is vested and/or non-forfeitable, as of the Company 
Capitalization Date, and the times and extent to which such Deferred Share Award or Performance Award (assuming 
achievement based on maximum performance) is scheduled, notwithstanding anything to the contrary in this Agreement, to 
become vested and/or non-forfeitable thereafter. 

(c)    Except as set forth in Part 3.3(c) of the Company Disclosure Schedule, (i) none of the outstanding Company 
Common Shares are entitled or subject to any preemptive right, right of repurchase, right of participation or any similar right; (ii) 
none of the outstanding Company Common Shares are subject to any right of first refusal in favor of any of the Acquired 
Companies; and (iii) there is no Contract to which any of the Acquired Companies is a party relating to the voting or registration 
of, or restricting any Person from purchasing, selling, pledging or otherwise disposing of (or from granting any option or similar 
right with respect to), any Company Common Shares. Except as provided in Part 3.3(c) of the Company Disclosure Schedule, 
none of the Acquired Companies is under any obligation, nor is any of the Acquired Companies bound by any Contract pursuant 
to which it will become obligated, to repurchase, redeem or otherwise acquire any outstanding Company Common Shares or 
other securities. 

(d)    Except as set forth on Part 3.3(d) of the Company Disclosure Schedule, there is no Indebtedness of the 
Acquired Companies issued and outstanding having the right to vote (or convertible or exercisable or exchangeable for securities 
having the right to vote) on any matters on which shareholders of the Company may vote. 

(e)    Except as set forth in this Section 3.3, for the Company Compensatory Awards outstanding on the Company 
Capitalization Date, the redemption and conversion features of the Operating Partnership Units and for changes since the 
Company Capitalization Date resulting from the exercise or settlement of Company Compensatory Awards outstanding on such 
date or granted thereafter as permitted under Section 5.1(b), there is no: (i) outstanding  
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subscription, option, call, warrant or other right (whether or not currently exercisable) to acquire any shares of beneficial interest, 
restricted share units, share-based performance units, phantom shares, share appreciation rights, profit participation rights or any 
other right that is linked to, or the value of which is based on or derived from, the value of any shares of beneficial interest of the 
Company or other securities of any of the Acquired Companies; (ii) outstanding security, instrument, bond, debenture or note that 
is or may become convertible into or exchangeable for any shares of the capital stock or other securities of any of the Acquired 
Companies; or (iii) shareholder rights plan (or similar plan commonly referred to as a “poison pill”) or Contract under which any 
Acquired Company is or may become obligated to sell or otherwise issue any shares of its capital stock or any other securities. 

(f)    Except as provided in Section 3.3(g) and except as set forth Part 3.3(f) of the Company Disclosure 
Schedule, the Company or another of its Subsidiaries owns, directly or indirectly, all of the issued and outstanding shares of share 
capital or other equity securities of each of the Acquired Companies, free and clear of any Liens other than transfer and other 
restrictions under applicable federal and state securities Laws and restrictions in the organizational documents of the Company 
Parties or their Subsidiaries, and all of such outstanding shares or other equity securities have been duly authorized and validly 
issued and are fully paid, nonassessable (as applicable) and free of preemptive rights. Except (i) pursuant to the Organizational 
Documents of the Company, the Operating Partnership and each other material Subsidiary of the Company, (ii) for equity 
securities and other instruments (including loans) in wholly owned Subsidiaries and (iii) as set forth in Part 3.3(f) of the Company 
Disclosure Schedule, neither the Company Parties nor any of their Subsidiaries has any obligation to acquire any equity interest in 
another Person, or to make any investment (in each case, in the form of a loan, capital contribution or similar transaction) in, any 
other Person (including any Subsidiary of the Company). 

(g)    As of the Company Capitalization Date, the Operating Partnership had outstanding: (i) in addition to 
Operating Partnership Common Units held by the Company, 145,223 Operating Partnership Common Units, each of which was 
redeemable in exchange for cash, or at the Company’s option, one Company Common Share as of the Company Capitalization 
Date, subject to the terms and conditions of the Operating Partnership Agreement; and (ii) 10,400,000 Operating Partnership 
Preferred Units held by the Company, of which (A) 4,400,000 Operating Partnership Series I Preferred Units are outstanding, 
each of which was redeemable in exchange for one Company Series I Preferred Share as of the Company Capitalization Date, 
subject to the terms and conditions of the Operating Partnership Agreement and (B) 6,000,000 Operating Partnership Series J 
Preferred Units are outstanding, each of which was redeemable in exchange for one Company Series J Preferred Share as of the 
Company Capitalization Date, subject to the terms and conditions of the Operating Partnership Agreement. All of the outstanding 
Operating Partnership Units have been duly authorized and validly issued, and are fully paid and nonassessable. The Company is 
the sole general partner of the Operating Partnership and, as of the date hereof, owns approximately 99.9% of the Operating 
Partnership Common Units as well as 100% of the Operating Partnership Preferred Units. Part 3.3(g) of the Company Disclosure 
Schedule sets forth a list of all other holders of the Operating Partnership Common Units, and the exact number and type (e.g., 
general or limited) of Operating Partnership  
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Common Units held. Except as set forth in Part 3.3(g) of the Company Disclosure Schedule, there are no existing options, 
warrants, calls, subscriptions, convertible securities, or other rights, agreements or commitments which obligate the Operating 
Partnership to issue, transfer or sell any partnership interests of the Operating Partnership. Except as set forth in Part 3.3(g) of the 
Company Disclosure Schedule, there are no outstanding contractual obligations of the Operating Partnership to issue, repurchase, 
redeem or otherwise acquire any partnership interests of the Operating Partnership or any securities convertible into or 
exchangeable for any partnership interests of the Operating Partnership. Except as set forth in Part 3.3(g) of the Company 
Disclosure Schedule, the Operating Partnership interests owned by the Company are free and clear of any Liens and subject only 
to the restrictions on transfer set forth in the Operating Partnership Agreement, and those imposed by applicable securities laws. 
From the Company Capitalization Date until the date of this Agreement, no Operating Partnership Units have been issued or 
granted. 

(h)    All dividends or other distributions on the Company Capital Shares, the Operating Partnership Common 
Units and the Operating Partnership Preferred Units and any dividends or other distributions on any securities of any of the 
Company’s Subsidiaries that have been authorized or declared prior to the date hereof have been paid in full (except to the extent 
such dividends have been publicly announced and are not yet due and payable). 

(i)    As of the date of this Agreement, there is no outstanding Indebtedness for borrowed money of the Company 
and its Subsidiaries in excess of $5,000,000 in principal amount, other than Indebtedness in the principal amounts identified by 
instrument in Part 3.3(i) of the Company Disclosure Schedule. 

Section 3.4    SEC Filings; Financial Statements. 

(a)    All reports, schedules, forms, statements and other documents (including exhibits and all other information 
incorporated therein) required to be filed or furnished by the Company Parties with the SEC since January 1, 2016 (as they may 
have been supplemented, modified or amended since the time of filing, including those filed or furnished subsequent to the date 
hereof) (the “Company SEC Documents”), have been filed with or furnished to the SEC on a timely basis. As of the time it was 
filed with or furnished to the SEC (or, if amended or superseded by a filing prior to the date hereof, then on the date of such filing): 
(i) each of the Company SEC Documents complied as to form in all material respects with the applicable requirements of the 
Securities Act, the Exchange Act and the Sarbanes-Oxley Act (as the case may be); and (ii) none of the Company SEC 
Documents contained when filed (and, in the case of registration statements and proxy statements, on the dates of effectiveness 
and the dates of mailing, respectively) any untrue statement of a material fact or omitted, as the case may be, to state a material 
fact required to be stated or incorporated by reference therein or necessary in order to make the statements therein, in the light of 
the circumstances under which they were made, not misleading. None of the Company’s Subsidiaries is currently subject to the 
periodic reporting requirements of the Exchange Act. The Company is in compliance in all material respects with the applicable 
provisions of the Sarbanes-Oxley Act. 

 
41 



 
(b)    The audited consolidated financial statements and unaudited consolidated interim financial statements of the 

Company (including, in each case, any related notes or schedules thereto) and the consolidated Subsidiaries of the Company 
contained or incorporated by reference in the Company SEC Documents: (i) complied in all material respects with the published 
rules and regulations of the SEC applicable thereto; (ii) were prepared in accordance with GAAP applied on a consistent basis 
throughout the periods covered (except as may be indicated in the notes to such financial statements or, in the case of unaudited 
statements, as permitted by Form 10-Q, Form 8-K or any successor form under the Exchange Act, and except that unaudited 
financial statements may not contain footnotes and are subject to normal and recurring year-end adjustments); and (iii) fairly 
present, in all material respects, the financial position of the Company Parties and their consolidated Subsidiaries as of the 
respective dates thereof and the results of their operations and their cash flows for the periods covered thereby. No financial 
statements of any Person other than the Acquired Companies are required by GAAP to be included in the consolidated financial 
statements of the Company. 

(c)    The Company has designed and maintains a system of internal control over financial reporting (as defined in 
Rules 13a-15(f) and 15d-15(f) of the Exchange Act) intended to provide reasonable assurances regarding the reliability of 
financial reporting for the Acquired Companies. The Company has designed disclosure controls and procedures (as defined in 
Rules 13a-15(e) and 15d-15(e) of the Exchange Act) to provide reasonable assurance that material information required to be 
disclosed by the Company in the reports that it files or submits under the Exchange Act is recorded, processed, summarized and 
reported within the time periods specified in the SEC’s rules and forms and is accumulated and communicated to the Company’s 
management as appropriate to allow timely decisions regarding required disclosure. 

(d)    The Company is in compliance in all material respects with all current listing requirements of the NYSE. 

(e)    None of the Acquired Companies has effected, entered into or created any securitization transaction or “off-
balance sheet arrangement” (as defined in Item 303(c) of Regulation S-K under the Exchange Act) where the result, purpose or 
intended effect of such transaction or arrangement is to avoid disclosure of any material transaction involving, or material Liabilities 
of, the Acquired Companies in their published financial statements or other Company SEC Documents. 

(f)    As of the date hereof, there are no outstanding or unresolved comments in comment letters received from the 
SEC with respect to the Company SEC Documents. The Company has made available to Parent all comment letters and all 
material correspondence between the SEC, on the one hand, and the Company or the Operating Partnership, on the other hand, 
since January 1, 2016. As of the date hereof, to the Company’s Knowledge, none of the Company SEC Documents is the 
subject of ongoing SEC review. 

(g)    Except as permitted by the Exchange Act, including Sections 13(k)(2) and (3), since the enactment of the 
Sarbanes-Oxley Act, none of the Acquired Companies has made or permitted to remain outstanding any “extensions of 
credit” (within the meaning of Section 402  
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of the Sarbanes-Oxley Act) or prohibited loans to any executive officer (as defined in Rule 3b-7 under the Exchange Act) or 
trustee of the Company. 

(h)    As of the date hereof, none of the Acquired Companies has liabilities of the type required to be disclosed in 
the liabilities column of a balance sheet prepared in accordance with GAAP, except for: (i) Liabilities disclosed in the financial 
statements as of June 30, 2018 (including any related notes) contained in the Company SEC Documents filed with the SEC 
before the date of this Agreement; (ii) Liabilities incurred in the ordinary course of business consistent with past practice in all 
material respects since June 30, 2018; (iii) Liabilities to perform under Contracts entered into by the Acquired Companies; (iv) 
Liabilities that have not had, and would not, individually or in the aggregate, reasonably be expected to have, a Company Material 
Adverse Effect; and (v) Liabilities and obligations incurred in connection with the Transactions. 

Section 3.5    Absence of Certain Changes. Since December 31, 2017 through the date hereof (%3) the Acquired 
Companies have conducted their businesses in all material respects in the ordinary course consistent with past practice, (%3) since 
and through such dates, there has not been any Effect that has had or would not, individually or in the aggregate, reasonable be 
expected to have, a Company Material Adverse Effect and (%3) except for regular quarterly cash dividends or other distributions 
on the Company Capital Shares and Operating Partnership Units, there has not been any declaration, setting aside for payment or 
payment of any dividend or other distribution (whether in cash, stock or property) with respect to any Company Capital Shares or 
Operating Partnership Units. 

Section 3.6    Properties. 

(a)    Subject to the immediately succeeding sentence, Part 3.6(a) of the Company Disclosure Schedule lists the 
common street address for all real property owned by the Acquired Companies in fee as of the date hereof (the “Company 
Owned Real Property”) and sets forth the Subsidiary owning such Company Owned Real Property. Except as would not, 
individually or in the aggregate, reasonably be expected to have a Company Material Adverse Effect, the Acquired Companies 
have good and valid fee simple title to all Company Owned Real Property, in each case free and clear of all Liens except for 
Company Permitted Liens. 

(b)    Subject to the immediately succeeding sentence, Part 3.6(b) of the Company Disclosure Schedule lists the 
common street address for all real property in which an Acquired Company holds a ground lease interest in any real property (the 
“Company Ground Leased Real Property”), each ground lease (or ground sublease) with a Third Party pursuant to which any 
Acquired Company is a lessee (or sublessee) as of the date hereof, including each amendment or guaranty related thereto 
(individually, a “Company Ground Lease” and collectively, “Company Ground Leases”) and the applicable Acquired 
Company holding such leasehold interest. Except as would not, individually or in the aggregate, reasonably be expected to have a 
Company Material Adverse Effect, the Acquired Companies hold a good and valid leasehold interest in the Company Ground 
Leased Real Property free and clear of all Liens except for Company Permitted Liens. Accurate and complete copies of the 
Company Ground Leases have been made available to the Parent Parties. 
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(c)    Except as would not, individually or in the aggregate, reasonably be expected to have a Company Material 

Adverse Effect, to the Knowledge of the Company, as of the date hereof, none of the Acquired Companies has received any 
written notice to the effect that any condemnation or rezoning proceedings are pending or threatened, with respect to any of the 
Company Real Property. Except as would not, individually or in the aggregate, reasonably be expected to have a Company 
Material Adverse Effect, the Acquired Companies have good and marketable title to, or a valid and enforceable leasehold interest 
in, all material personal property held or used by them at the Company Real Property, free and clear of all Liens other than 
Company Permitted Liens. 

(d)    Except as set forth in Company Management Agreement Documents, no Acquired Company is a party to 
any material agreement pursuant to which a Person other than an Acquired Company manages or manages the development of 
any of the Company Real Property that is not terminable without cost or penalty by the Acquired Companies within 30 days. 

(e)    Except as set forth on Part 3.6(e) of the Company Disclosure Schedule, as of the date hereof, (i) no 
Acquired Company has exercised any Company Transfer Right with respect to any real property or Person in an amount in 
excess of $1,000,000, individually or in the aggregate, which transaction has not yet been consummated and (ii) no Third Party 
has exercised in writing any Company Transfer Right with respect to any Company Subsidiary or Company Real Property, which 
transaction has not yet been consummated. 

(f)    Part 3.6(f) of the Company Disclosure Schedule lists each real property or leasehold interest in any ground 
lease (or sublease) conveyed, transferred, assigned or otherwise disposed of by any Acquired Company since January 1, 2014, 
except for easements or similar interests. Other than as set forth in Part 3.6(f) of the Company Disclosure Schedule, to the 
Knowledge of the Company, as of the date hereof, no Acquired Company has received any written notice of any outstanding 
claims under any Company Prior Sale Agreements which would reasonably be expected to result in liability to any Acquired 
Company in an amount, in the aggregate, in excess of $500,000. To the Company’s Knowledge, none of the Acquired 
Companies has received any written notice of any outstanding violation of any Law, including zoning regulation or ordinance, 
building or similar law, code, ordinance, order or regulation, for any Company Real Property, in each case which has had, or 
would, individually or in the aggregate, reasonably be expected to have a Company Material Adverse Effect. 

Section 3.7    Environmental Matters. Except for such matters that individually or in the aggregate would not reasonably be 
expected to have a Company Material Adverse Effect (i) each of the Acquired Companies is in compliance with all Environmental 
Laws applicable to its operations as currently conducted and possesses and is in compliance with all Environmental Permits 
applicable to its operations as currently conducted; (ii) there are no Environmental Claims pending or, to the Knowledge of the 
Company, threatened in writing against any of the Acquired Companies; (iii) none of the Acquired Companies has received any 
written claim or written notice of violation from any Governmental Entity or any other Person alleging that such Acquired 
Company is in violation of, or liable under, any Environmental Law, the subject of which remains unresolved (or resolved with any 
remaining obligations), and to the Knowledge of  
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the Company, no such claim or notice has been threatened in writing; and (iv) (x) none of the Acquired Companies has released 
any Hazardous Materials at any location, and (y) to the Knowledge of the Company, there has been no release of any Hazardous 
Materials and Hazardous Materials are not otherwise present at any Company Real Property, in each case, in an amount or 
manner that would reasonably be expected to result in an Environmental Claim against or liability of any of the Acquired 
Companies. All environmental reports, assessments and audits in the possession or reasonable control of the Acquired 
Companies, in each case containing information that would reasonably be expected to be material to the Acquired Companies, 
taken as a whole, have been made available to Parent. 

Section 3.8    Material Contracts. 

(a)    All Contracts, including amendments thereto, required to be filed as an exhibit to any Company SEC 
Documents filed on or after January 1, 2017 pursuant to the Exchange Act of the type described in Item 601(b)(10) of Regulation 
S-K promulgated by the SEC have been filed. All such filed Contracts shall be deemed to have been made available to Parent. 

(b)    Other than the Contracts described in Section 3.8(a), Part 3.8(b) of the Company Disclosure Schedule sets 
forth a complete list, except for this Agreement, in each case as of the date hereof, of each Contract (or the accurate description 
of principal terms on case of oral Contracts), including all amendments, supplements and side letters thereto that modify each such 
Contract in any material respect, to which any of the Acquired Companies is a party to or by which it is bound or to which any of 
their respective assets is subject (other than any of the foregoing solely between the Company and any of the wholly-owned 
Acquired Companies or solely between any wholly-owned Acquired Companies) that: 

(i)    is a “material contract” (as such term is defined in Item 601(b)(10) of Regulation S-K of the 
Exchange Act); 

(ii)    is a (A) limited liability company agreement, partnership agreement or joint venture agreement or 
similar Contract or (B) Company Management Agreement Document, Company Franchise Agreement Document, 
Material Company Space Lease, Company Ground Lease or Material Company Lease; 

(iii)    contains covenants of any Acquired Company purporting to limit, in any material respect, either the 
type of business in which the Company or any of its Subsidiaries or any of their affiliates may engage or the geographic 
area in which any of them may so engage, other than exclusive lease provisions, non-compete provisions and other similar 
leasing restrictions entered into by the Company or any of its Subsidiaries in the ordinary course of business consistent 
with past practice, contained in the Material Company Leases or contained in other recorded documents by which real 
property was conveyed by the Company to any user; 

(iv)    evidences Indebtedness for borrowed money in excess of $5,000,000 of any of the Acquired 
Companies, whether unsecured or secured; 
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(v)    provides for the pending purchase or sale, option to purchase or sell, right of first refusal, right of first 

offer or other right to purchase, sell, dispose of, or ground lease, by merger, purchase or sale of assets or stock or 
otherwise, any real property (including any Company Owned Real Property or any portion thereof) including any 
Company Prior Sale Agreement; 

(vi)    other than the Operating Partnership Agreement, contains a put, call or similar right pursuant to 
which any of the Acquired Companies could be required to purchase or sell, as applicable, any equity interests of any 
Person or assets that have a fair market value or purchase price of more than $5,000,000; 

(vii)    (x) requires any of the Acquired Companies to provide any funds to or make any investment in (in 
each case, in the form of a loan, capital contribution or similar transaction) any other Acquired Company or other Person 
in excess of $2,000,000 or (y) evidences a loan (whether secured or unsecured) made to any other Person in excess of 
$2,000,000; 

(viii)    relates to the settlement (or proposed settlement) of any pending or threatened Legal Proceeding, 
other than any settlement that provides solely for the payment of less than $1,000,000; 

(ix)    would be required to be disclosed pursuant to Item 404 of Regulation S-K promulgated under the 
Securities Act; or 

(x)    except to the extent such Contract is described in the clauses above, is a Company Benefit Plan or is 
terminable by the Acquired Companies within 180 days, calls for (A) aggregate payments by, or other consideration from, 
any of the Acquired Companies of more than $7,500,000 over the remaining term of such Contract or (B) annual 
aggregate payments by, or other consideration from, any of the Acquired Companies of more than $5,000,000. 

(c)    Each Contract, arrangement, commitment or understanding of the type described above in Section 3.8(b), 
whether or not set forth in Part 3.8(b) of the Company Disclosure Schedule, is referred to herein as a “Company Material 
Contract”. The Company has made available to Parent true and complete copies of all Company Material Contracts as of the 
date hereof, including amendments and supplements thereto. As of the date hereof, all of the Company Material Contracts are 
valid and binding on the Acquired Companies, as the case may be, and, to the Knowledge of the Company, each other party 
thereto, as applicable, and in full force and effect, except as may be limited by bankruptcy, insolvency, moratorium and other 
similar applicable Law affecting creditors’ rights generally and by general principles of equity (the “Bankruptcy and Equity 
Exception”). No Acquired Company has, and to the Knowledge of the Company, none of the other parties thereto have, 
violated any provision of, or committed or failed to perform any act, and no event or condition exists, which with or without 
notice, lapse of time or both would constitute a default under the provisions of any Company Material Contract, except in each 
case for those violations and defaults which, individually or in the aggregate, would not reasonably be expected to result in a 
Company Material Adverse Effect  
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and, as of the date hereof, no Acquired Company has received written notice of any of the foregoing. 

Section 3.9    Permits; Compliance. 

(a)    Each of the Acquired Companies is in possession of all franchises, authorizations, licenses, permits, 
certificates, variances, exemptions, approvals, Orders, registrations and clearances of any Governmental Entity (each, a “Permit”) 
necessary for the Acquired Companies to own, lease and operate its properties and assets (including the Company Real 
Property), and to carry on and operate its businesses as currently conducted (including giving effect to the Company Management 
Agreement Documents and Company Franchise Agreement Documents) (the “Company Permits”), and all such Company 
Permits are in full force and effect, in each case except where the failure to have, or the failure to be in full force and effect of, any 
Company Permits would not, individually or in the aggregate, reasonably be expected to have a Company Material Adverse 
Effect. No suspension or cancellation of any Company Permits is pending or, to the Knowledge of the Company, threatened in 
writing and no such suspension or cancellation will result from the Transactions, except as would not, individually or in the 
aggregate, reasonably be expected to have a Company Material Adverse Effect. 

(b)    Each of the Acquired Companies is in compliance with all Laws applicable to its businesses, except where 
the failure to comply with such Laws would not, individually or in the aggregate, reasonably be expected to have a Company 
Material Adverse Effect. To the Knowledge of the Company, no investigation by any Governmental Entity with respect to the 
Company or any of the Acquired Companies is pending, except for such investigations the outcomes of which, individually or in 
the aggregate, would not reasonably be expected to have a Company Material Adverse Effect. None of the Acquired Companies 
has, during the one-year period prior to the date hereof: (i) received any written notice from any Governmental Entity regarding 
any material violation by the Acquired Companies of any Law; or (ii) provided any written notice to any Governmental Entity 
regarding any material violation by any of the Acquired Companies of any Law, which notice in either case remains outstanding or 
unresolved as of the date hereof, except for such notices that would not, individually or in the aggregate, reasonably be expected 
to have a Company Material Adverse Effect. No representation or warranty is made in this Section 3.9(b) with respect to 
environmental matters. 

(c)    Except as would not, individually or in the aggregate, reasonably be expected to have a Company Material 
Adverse Effect, neither the Acquired Companies nor, to the Company’s Knowledge, any trustee, director, officer or employee of 
any of the Acquired Companies in their capacity as such, has (i) knowingly used any corporate funds for any unlawful 
contribution, gift, entertainment or other unlawful expense relating to political activity, (ii) unlawfully offered or provided, directly or 
indirectly, anything of value to (or received anything of value from) any foreign or domestic government employee or official or any 
other Person, or (iii) taken any action, directly or indirectly, that would constitute a violation in any material respect by such 
Persons of the Foreign Corrupt Practices Act of 1977, as amended, and the rules and regulations thereunder (the “FCPA”), 
including making use of the mails or any  
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means or instrumentality of interstate commerce corruptly in furtherance of an offer, payment, promise to pay or authorization of 
the payment of any money, or other property, gift, promise to give, or authorization of the giving of anything of value to any 
“foreign official” (as such term is defined in the FCPA) or any foreign political party or official thereof or any candidate for foreign 
political office, in contravention of the FCPA. 

Section 3.10    Legal Proceedings; Orders. 

(a)    Except for Transaction Litigation, there is no Legal Proceeding pending (or, to the Knowledge of the 
Company, threatened) against any of the Acquired Companies that, individually or in the aggregate, would reasonably be 
expected to have a Company Material Adverse Effect. 

(b)    There is no material Order, specific to any of the Acquired Companies under which any of them is subject to 
ongoing obligations that, individually or in the aggregate, would reasonably be expected to have a Company Material Adverse 
Effect. 

(c)    To the Knowledge of the Company, there is no pending or threatened investigation by any Governmental 
Entity with respect to any of the Acquired Companies that would, individually or in the aggregate, reasonably be expected to have 
a Company Material Adverse Effect. 

(d)    As of immediately prior to the date of this Agreement, there is no Legal Proceeding pending (or, to the 
Knowledge of the Company, threatened) against any of the Acquired Companies seeking to prevent, hinder, modify, delay or 
challenge the Mergers or any of the Transactions. 

Section 3.11    Tax Matters. 

(a)    Each of the Acquired Companies has timely filed (or had filed on their behalf) all income and all other 
material Tax Returns required to be filed by any of them (after giving effect to any filing extension granted by a Governmental 
Entity), and all such filed Tax Returns are correct, complete and accurate in all material respects. All material Taxes payable by or 
on behalf of each of the Acquired Companies (whether or not shown on a Tax Return) have been fully and timely paid or 
adequately provided for in accordance with GAAP, and adequate reserves or accruals for Taxes have been provided in 
accordance with GAAP with respect to any period for which Tax Returns have not yet been filed or for which Taxes are not yet 
due and owing or for which Taxes are being contested in good faith. No power of attorney with respect to any Tax matter is 
currently in force. 

(b)    The Company (i) for all taxable years commencing with its taxable year ended December 31, 1998 through 
December 31, 2017 has been subject to taxation as a real estate investment trust (a “REIT”) within the meaning of Section 856 
of the Code and has been organized and operated in conformity with all requirements to qualify as a REIT for such years, (ii) has 
operated from and including January 1, 2018 to the date hereof, and intends to continue to operate until the Closing, in such a 
manner as to permit it to continue to qualify as a REIT, and  
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(iii) has not taken or omitted to take any action which would reasonably be expected to result in the Company’s failure to qualify 
as a REIT, and no challenge to the Company’s status or qualification as a REIT is pending or, to the Company’s Knowledge, 
threatened in writing. Part 3.11(b) of the Company Disclosure Schedule sets forth each Subsidiary of the Company and its 
classification for U.S. federal income tax purposes as of the date hereof. Each entity that is listed in Part 3.11(b) of the Company 
Disclosure Schedule as a partnership, joint venture, or limited liability company has, since the later of the date of its formation and 
the date on which the Company acquired an interest in such entity, been treated for U.S. federal income tax purposes as a 
partnership or disregarded entity, as the case may be, and not as a corporation or an association taxable as a corporation. Each 
entity that is listed in Part 3.11(b) of the Company Disclosure Schedule as a corporation has, since the later of the date of its 
formation or the date on which the Company acquired an interest in such entity, been treated for U.S. federal income tax purposes 
as a REIT, a “qualified REIT subsidiary” pursuant to Section 856(i) of the Code (a “QRS”) or a “taxable REIT subsidiary” 
pursuant to Section 856(l) of the Code (a “TRS”) as set forth on such schedule. Each entity that is listed in Part 3.11(b) of the 
Company Disclosure Schedule as a REIT has been, since the date of its formation, treated as a REIT for U.S. federal income tax 
purposes. Except as set forth in Part 3.11(b) of the Company Disclosure Schedule, the Company does not directly or indirectly 
hold any asset the disposition of which would subject it to Tax on built-in gain pursuant to IRS Notice 88-19, Section 1.337(d)-7 
of the Treasury Regulations, or any other temporary or final regulations issued under Section 337(d) of the Code, any elections 
made thereunder or any similar rules. 

(c)    Since its taxable year ended December 31, 1998, the Acquired Companies have not incurred (i) any liability 
for Taxes under Sections 857(b), 857(f), 860(c) or 4981 of the Code or Section 337(d) of the Code (and the applicable 
Treasury Regulations thereunder) or (ii) any other material liability for Taxes that have become due and that have not been 
previously paid other than in the ordinary course of business. Since its formation, none of the Acquired Companies (other than a 
TRS or any subsidiary of a TRS) has engaged at any time in any “prohibited transaction” within the meaning of Section 857(b)(6) 
of the Code. Since its formation, none of the Acquired Companies has engaged in any transaction that would give rise to 
“redetermined rents, redetermined deductions and excess interest” described in Section 857(b)(7) of the Code. To the 
Knowledge of the Company, no event has occurred, and no condition or circumstance exists, which presents a material risk that 
any material Tax described in the preceding sentences will be imposed on the Company or any Subsidiary of the Company. 

(d)    There are no Company Tax Protection Agreements currently in force. 

(e)    Each of the Acquired Companies: (i) is not currently the subject of any audits, examinations, investigations or 
other proceedings in respect of any material Tax or Tax matter by any Governmental Entity; (ii) has not received any notice in 
writing from any Governmental Entity that such an audit, examination, investigation or other proceeding is contemplated or 
pending; (iii) has not waived any statute of limitations in respect of material Taxes or agreed to any extension of time with respect 
to a material Tax assessment or deficiency; (iv) has not received a request for waiver of the time to assess any material Taxes, 
which request is still pending; (v) is not contesting any liability for material Taxes before any Governmental  
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Entity; (vi) to the Knowledge of the Company, is not subject to a claim or deficiency for any material Tax which has not been 
satisfied by payment, settled or been withdrawn; (vii) to the Knowledge of the Company, is not subject to a claim by a 
Governmental Entity in a jurisdiction where such Acquired Company does not file Tax Returns that the Acquired Company is or 
may be subject to material taxation by that jurisdiction; (viii) has no outstanding requests for any Tax ruling from any Governmental 
Entity and has not received a Tax ruling; and (ix) is not the subject of a “closing agreement” within the meaning of Section 7121 of 
the Code (or any comparable agreement under applicable state, local or foreign Tax Law). 

(f)    Each of the Acquired Companies: (i) has complied in all material respects with all applicable Laws, rules and 
regulations relating to the payment and withholding of Taxes, (ii) has duly and timely withheld from employee salaries, wages and 
other compensation and has paid over to the appropriate Governmental Entity all material amounts required to be withheld and 
paid over on or prior to the due date thereof under all applicable Laws, (iii) has in all material respects properly completed and 
timely filed all IRS Forms W-2 and 1099 required thereof, and (iv) has collected and remitted to the appropriate Governmental 
Entity all material sales and use Taxes, or has been furnished properly completed exemption certificates and have in all material 
respects maintained all such records and supporting documents in a manner required by all applicable sales and use Tax statutes 
and regulations. 

(g)    The Company has made available to Parent correct and complete copies of (i) all U.S. federal and other 
material income Tax Returns of the Company and the Company Subsidiaries relating to the taxable periods ending since the 
Company’s taxable year ended December 31, 2014 and (ii) any material audit report issued within the last four (4) years relating 
to any Taxes due from or with respect to the Company or any Company Subsidiaries. 

(h)    None of the Acquired Companies is, will be (regardless of whether the Company Merger occurs) or would 
be, as a result of the Transactions, required to include amounts in income, or exclude items of deduction (in either case for Tax 
purposes), for any Tax period as a result of (i) a change in method of Tax accounting or period; (ii) an installment sale or “open 
transaction” disposition; (iii) a prepaid amount received, accrued, or paid; (iv) deferred income or gain; (v) an election under 
Section 108(i) of the Code; (vi) Section 481 of the Code, or, in the case of each of the foregoing, any corresponding or similar 
provision of state, local, or non-U.S. Law; (vii) the recapture of any tax credit or other special tax benefit; or (viii) the use of any 
special accounting method (such as the long-term method for accounting for long-term contracts). None of the Acquired 
Companies has pending a transaction under Section 1031 or 1033 of the Code or other tax-deferral transactions for which 
deferral will not be available as a result of the Transactions. 

(i)    None of the Acquired Companies nor any other Person on behalf of the Acquired Companies has requested 
any extension of time within which to file any income Tax Return, which income Tax Return has since not been filed. 

(j)    None of the Acquired Companies is a party to any Tax indemnity, allocation or sharing agreement or similar 
agreement or arrangement, other than (i) any agreement or arrangement between the Company and any Company Subsidiary (or 
between any  
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Company Subsidiaries), and (ii) provisions in commercial contracts not primarily relating to Taxes. 

(k)    None of the Acquired Companies has participated in a “listed transaction” within the meaning of Section 
1.6011-4(b)(2) of the Treasury Regulations. Except for ordinary course transactions that may be “reportable transactions” solely 
on account of the recognition of a tax loss that are disclosed in Part 3.11(k) of the Company Disclosure Schedule, none of the 
Acquired Companies has participated in any “reportable transaction” (within the meaning of Section 1.6011-4(b) of the Treasury 
Regulations). 

(l)    In the past two (2) years, none of the Acquired Companies has been a “distributing corporation” or a 
“controlled corporation” in a distribution in which the parties to such distribution treated the distribution as one to which Section 
355 of the Code is applicable. 

(m)    None of the Acquired Companies (i) is or has been a member of an affiliated group filing a consolidated 
federal income Tax Return (other than a group the common parent of which is/was a “taxable REIT subsidiary” (within the 
meaning of Section 856 of the Code)) or (ii) has any liability for the Taxes of any Person (other than another Acquired Company) 
under Treasury Regulation Section 1.1502-6 (or any similar provision of state, local, or foreign Law), as a transferee or 
successor, by contract, or otherwise. 

(n)    There are no Tax Liens upon any property or assets of the Acquired Companies except for Permitted Liens. 

(o)    The Company does not have and will not have, as of the Closing, any current or accumulated “earnings and 
profits” for U.S. federal income tax purposes which would constitute “earnings and profits accumulated in any non-REIT 
year” (determined for purposes of Section 857(a)(2)(B) of the Code). 

(p)    Except as set forth in Part 3.11(p) of the Company Disclosure Schedule, no Company Subsidiary that is not 
a domestic corporation has ever been treated as other than a partnership or disregarded entity for U.S. federal income tax 
purposes, or has ever made an election on IRS Form 8832 with respect to its classification for U.S. federal income tax purposes. 
Without limitation of the foregoing, the Operating Partnership is and always has been taxable as a partnership (and not as an 
association or publicly traded partnership taxable as a corporation) for U.S. federal income tax purposes. 

(q)    All of the liabilities of the Operating Partnership have been incurred in the ordinary course of business. 

(r)    As of the date of this Agreement, none of the Acquired Companies is aware of any fact or circumstance that 
could reasonably be expected to prevent the Company Merger from qualifying as a “reorganization” within the meaning of Section 
368(a) of the Code. 

Section 3.12    Employee Benefit Plans. 
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(a)    Part 3.12(a) of the Company Disclosure Schedule sets forth an accurate and complete list of each material 

Company Benefit Plan. 

(b)    With respect to each Company Benefit Plan, a complete and correct copy of each of the following 
documents (if applicable) has been made available to Parent: (i) the most recent plan documents and all amendments thereto and 
all related trust agreements or documentation pertaining to other funding vehicles (or, to the extent no such plan exists, a written 
summary of material terms); (ii) the most recent summary plan description, and all related summaries of material modifications 
thereto; (iii) the most recent IRS Form 5500 (including schedules and attachments) and financial statements; (iv) the most recent 
IRS determination or opinion letter issued with respect to each Company Benefit Plan intended to be qualified under Section 401
(a) of the Code; (v) the most recent financial statements and actuarial valuations, if applicable; and (vi) all material correspondence 
regarding the Company Benefit Plan with any Governmental Entity. 

(c)    None of the Acquired Companies maintains, sponsors, contributes to or is required to contribute to (and 
such entities have not, in the past six (6) years, had an obligation to contribute to) or has any Liability under or with respect to any 
(i) “multiemployer plan” as defined in Section 3(37) of ERISA, (ii) “employee pension benefit plan” (as such term is defined in 
Section 3(2) of ERISA) subject to the funding requirements of Section 412 of the Code or Title IV of ERISA, (iii) “multiple 
employer plan” (within the meaning of Section 210 of ERISA or Section 413(c) of the Code), (iv) “multiple employer welfare 
arrangement” (as such term is defined in Section 3(40) of ERISA), or (v) plan, program, Contract, policy, arrangement or 
agreement that provides for material post-retirement or post-termination health, life insurance or other welfare type benefits except 
as required under Part 6 of Subtitle B of Title I of ERISA or Section 4980B of the Code. None of the Acquired Companies is or 
has been subject to any Liability by reason of at any time being considered a single employer with any other Person under Section 
414 of the Code. None of the Acquired Companies nor any Company ERISA Affiliate has incurred any present or contingent 
liability under Title IV of ERISA, nor does any condition exist which would reasonably be expected to result in any such liability. 

(d)    Each Company Benefit Plan that is intended to qualify under Section 401(a) of the Code has received a 
current favorable determination or opinion letter from the IRS as to its qualified status and, to the Knowledge of the Company, 
nothing has occurred, whether by action or failure to act, that has would reasonably be expected to adversely affect the 
qualification of such Company Benefit Plan. 

(e)    The Company Benefit Plans have been maintained, funded and administered in accordance with their terms 
and applicable Law, including, without limitation, ERISA and the Code, except where the failure to so maintain, fund and 
administer would not reasonably be expected to have a Company Material Adverse Effect. All required payments and/or 
contributions (including all employer contributions and employee salary reduction contributions) have either been made or have 
been accrued in accordance with the terms of the applicable Company Benefit Plan and applicable Law, including to any funds or 
trusts established thereunder or in connection therewith. There are no pending or, to the Knowledge of  
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the Company, threatened, suits, Legal Proceedings, disputes, claims (other than routine claims for benefits), arbitrations, audits, 
investigations, administrative or other proceedings relating to any Company Benefit Plan (other than for benefits payable in the 
ordinary course of business) that would, individually or in the aggregate, reasonably be expected to have a Company Material 
Adverse Effect. 

(f)    Except as expressly set forth on the applicable clause of Part 3.12(f)(i) or (ii) of the Company Disclosure 
Schedule, none of the Transactions, entry into this Agreement, or shareholder approval of this Agreement and/or the Transactions 
(either alone or in connection with any other event) will (%4) result in, or cause the acceleration of, vesting in, increase of or 
payment of, any benefits or compensation under any Company Benefit Plan or (%4) result in any payment or benefit to any 
Person which would constitute an “excess parachute payment” (within the meaning of Section 280G of the Code). Except as set 
forth on Part 3.12(f)(iii) of the Company Disclosure Schedule, none of the Acquired Companies have any obligations to gross-up, 
indemnify or otherwise reimburse any current or former employee, director, trustee or individual independent contractor of the 
Acquired Companies for any Taxes incurred by such individual, including, but not limited to, Taxes incurred under Section 409A 
or 4999 of the Code, or any interest or penalty related thereto. 

Section 3.13    Labor Matters. As of the date hereof, the Acquired Companies are in material compliance with all 
applicable Law and Orders governing labor or employment. 

(a)    Except as set forth on Part 3.13 of the Company Disclosure Schedule, no Acquired Company nor, to the 
Knowledge of the Company, any Company Management Company, is party to any collective bargaining agreement or similar 
labor agreement (excluding personal services contracts). Except as set forth on Part 3.13 of the Company Disclosure Schedule, 
the employees of the Acquired Companies currently are not represented by a labor union or works council and there is not, to the 
Knowledge of the Company, any attempt to organize any employees of the Acquired Companies (including any written demand 
for recognition or certification by any labor organization or group of employees of any Acquired Company). To the Knowledge of 
the Company, no employee, independent contractor, consultant, temporary employee, leased employee or other service provider 
of any Company Management Company (each, a “Company Management Company Employee”) is currently represented by 
a labor union or works council and there is not any attempt to organize any Company Management Company Employee 
(including any written demand for recognition or certification by any labor organization or group of Company Management 
Company Employees). There are no representation or certification proceedings or petitions seeking a representation proceeding 
presently filed with the National Labor Relations Board or any other labor relations tribunal or authority in respect of any 
employees of the Acquired Companies or, to the Knowledge of the Company, in respect of any Company Management 
Company Employees; to the Knowledge of the Company, no such representation or certification proceeding or petition seeking a 
representation proceeding is threatened in writing to be brought or filed. To the Knowledge of the Company, no strike, 
slowdown, picketing, work stoppage or other material labor dispute by the employees of the Acquired Companies or by the 
Company  
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Management Company Employees has materially affected the Acquired Companies or the Company Management Companies or 
is being threatened in writing. 

(b)    No Legal Proceeding by any employee of the Acquired Companies for unpaid wages, bonuses, 
commissions, employment withholding Taxes, penalties, unpaid overtime, child labor or record keeping violations is pending or, to 
the Knowledge of the Company, is threatened under the FLSA, the Davis Bacon Act, the Walsh Healey Act or the Service 
Contract Act, or any other Law. No discrimination, harassment and/or retaliation Legal Proceeding by any employee of the 
Acquired Companies, is pending or, to the Knowledge of the Company, is threatened against the Acquired Companies or any 
employee, officer or trustee of the Acquired Companies in their capacity as such, under the 1964 Civil Rights Acts, the Equal Pay 
Act, the ADEA, the ADA, the FMLA, the FLSA, ERISA or any other applicable Law or comparable state fair employment 
practices act. To the Knowledge of the Company, no wrongful discharge, retaliation, libel, slander or other Legal Proceeding by 
any employee of the Acquired Companies that arises out of the employment relationship between the Acquired Companies and 
their respective employees is pending or, to the Knowledge of the Company, is threatened against the Acquired Companies under 
any applicable Law. 

(c)    To the Knowledge of the Company, no employee of the Acquired Companies is in violation of any material 
term of any non-disclosure agreement, non-competition agreement or any other restrictive covenant agreement with a former 
employer relating to the right of any such employee to be employed by the Acquired Companies because of the nature of the 
business conducted by the Acquired Companies or to the use of trade secrets or proprietary information of others. 

(d)    Within the past two (2) years, none of the Acquired Companies has implemented any plant closing or layoff 
of employees that (in either case) required notification under the WARN Act. 

Section 3.14    Intellectual Property. 

(a)    Part 3.14(a) of the Company Disclosure Schedule sets forth a correct and complete list of all Patents, 
registered Marks and registered Copyrights that are owned by the Acquired Companies (“Registered Company Intellectual 
Property Assets”). 

(b)    Except as set forth in Part 3.14(b) of the Company Disclosure Schedule and as would not, individually or in 
the aggregate, be reasonably likely to have a Company Material Adverse Effect: 

(i)    one of the Acquired Companies exclusively owns the Company Intellectual Property Assets, free and 
clear of all Liens; 

(ii)    all Registered Company Intellectual Property Assets have been duly maintained (including the 
payment of maintenance fees) and are not expired, cancelled or abandoned and, to the Knowledge of the Company, are 
valid and enforceable, except for issuances, registrations or applications that the applicable  

 
54 



 
Acquired Company has permitted to expire or has cancelled or abandoned in its reasonable business judgment; 

(iii)    there are no pending or, to the Knowledge of the Company, threatened claims in writing against the 
Acquired Companies alleging that the operation of the business of such the Acquired Company as currently conducted 
infringes the rights of any Person in or to any Intellectual Property Assets (“Company Third Party IP Rights”) or that 
any of the Company Intellectual Property Assets are invalid or unenforceable; 

(iv)    to the Knowledge of the Company, the operation of the business of the Acquired Companies as 
currently conducted does not infringe the rights of any Person in or to any Company Third Party IP Rights; and 

(v)    to the Knowledge of the Company, there is no infringement by any Person of any of the Company 
Intellectual Property Assets. 

Section 3.15    Insurance. 

(a)    The Company has made available to Parent the material insurance policies held by, or for the benefit of the 
Acquired Companies as of the date of this Agreement. Except as would not, individually or in the aggregate, reasonably be 
expected to have a Company Material Adverse Effect, (i) all insurance policies maintained by the Acquired Companies are in full 
force and effect, (ii) all premiums due and payable thereon have been paid, and (iii) none of the Acquired Companies is in breach 
of or default under any of such insurance policies. 

(b)    From January 1, 2016 through the date hereof, none of the Acquired Companies has received any written 
communication notifying any of the Acquired Companies of any (i) premature cancellation or invalidation of any material insurance 
policy held by any Acquired Company (except with respect to policies that have been replaced with similar policies), (ii) written 
refusal of any coverage or rejection of any material claim under any material insurance policy held by the Acquired Companies or 
(iii) other than increases commencing in April 2018, material adjustment in the amount of the premiums payable with respect to 
any material insurance policy held by the Company. Except as set forth in Part 3.15(b) of the Company Disclosure Schedule, as 
of the date hereof, there is no pending material claim by any Acquired Company against any insurance carrier under any insurance 
policy held by any Acquired Company. 

Section 3.16    Authority; Binding Nature of Agreement. 

(a)    The Company has the requisite real estate investment trust power and authority to enter into and to perform 
its obligations under this Agreement and, subject to the affirmative vote of the holders of at least sixty-six and two-thirds percent 
(66 2/3%) of the outstanding Company Common Shares entitled to vote on the matter at the Company Shareholders Meeting to 
approve this Agreement (the “Company Shareholder Approval”), to consummate the Transactions. The Company Board has 
duly adopted resolutions (i) approving  
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and declaring advisable this Agreement and the Mergers and the other Transactions, (ii) approving the execution, delivery and 
performance of this Agreement and, subject to obtaining the Company Shareholder Approval, the consummation by the Company 
of the Transactions, including the Company Merger, (iii) directing that, subject to the terms and conditions of this Agreement, the 
Company Merger be submitted to the shareholders of the Company for their approval, and (iv) resolving to, subject to the terms 
and conditions of this Agreement, recommend the approval of the Company Merger by the shareholders of the Company (the 
“Company Board Recommendation”), which resolutions, except as permitted under Section 5.2, have not been subsequently 
rescinded, withdrawn or modified in a manner adverse to Parent. The execution and delivery of this Agreement by the Company 
and the consummation by the Company of the Transactions have been duly authorized by all necessary trust or corporate action 
on the part of the Company, and no other trust or corporate proceedings on the part of the Company are necessary to authorize 
the execution, delivery and performance by the Company of this Agreement other than, with respect to consummation of the 
Company Merger, obtaining the Company Shareholder Approval. This Agreement has been duly executed and delivered on 
behalf of the Company Parties and, assuming the due authorization, execution and delivery of this Agreement on behalf of the 
Parent Parties, constitutes the valid and binding obligation of the Company Parties, enforceable against the Company Parties in 
accordance with its terms, subject to the Bankruptcy and Equity Exception. 

(b)    The Operating Partnership has the requisite power and authority to enter into and to perform its obligations 
under this Agreement and to consummate the Transactions. The Company, as the general partner of the Operating Partnership, 
has (i) determined that the Transactions are in the best interests of, the Operating Partnership and its limited partners, (ii) declared 
that this Agreement is advisable, and (iii) authorized and approved the execution, delivery and performance of this Agreement by 
the Operating Partnership. The execution and delivery of this Agreement by the Operating Partnership and the consummation by 
the Operating Partnership of the Transactions have been duly authorized by all necessary action on the part of the Operating 
Partnership, and no other proceedings on the part of the Operating Partnership are necessary to authorize this Agreement or to 
consummate the Transactions. 

Section 3.17    Vote Required. The Company Shareholder Approval is the only vote or consent of the holders of any class 
of securities of the Company necessary to approve the Company Merger and the other Transactions. The Company, as the sole 
general partner of the Operating Partnership and as a limited partner, has approved this Agreement and the Partnership Merger, 
and such approval is the only approval necessary from the holders of any class of securities of the Operating Partnership for the 
approval of this Agreement, the Partnership Merger and the other Transactions. 

Section 3.18    Non-Contravention; Consents. Except in the case of clauses (b) and (c), for violations and defaults that 
would not, individually or in the aggregate, reasonably be expected to have a Company Material Adverse Effect and as set forth 
on Part 3.18 of the Company Disclosure Schedule, the execution and delivery of this Agreement by the Company Parties and the 
consummation by the Company Parties of the Transactions will not: (a) cause a violation of any of the provisions of the 
Organizational Documents of any Acquired Company;  
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(b) cause a violation by the Acquired Companies of any Law applicable to the business of any Acquired Company; or (c) require 
any consent, notice or approval under, violate, conflict with, result in any breach of, or constitute a default under (with or without 
notice or lapse of time, or both), or result in termination or give to others any right of termination, vesting, amendment, 
acceleration, notification, cancellation, purchase or sale under or result in the triggering of any payment or creation of a Lien (other 
than a Company Permitted Lien) upon any of the respective properties or assets (including rights) of any Acquired Company, 
pursuant to, any Contract to which any Acquired Company is a party (or by which any of their respective properties or assets 
(including rights) are bound) or any Company Permit. Except as may be required by the Exchange Act, the MRL, the MD LLC 
Act, the DRULPA, the listing requirements of the NYSE, and such filings with the SEC as may be required to be made by the 
Company in connection with this Agreement and the Mergers, including (i) a joint proxy statement in preliminary and definitive 
form relating to the Company Shareholders Meeting and the Parent Shareholders Meeting (together with any amendments or 
supplements thereto, the “Joint Proxy Statement”) and (ii) a registration statement on Form S-4 pursuant to which the issuance 
of Parent Common Shares in the Company Merger and the issuance of Parent Series E Preferred Shares and Parent Series F 
Preferred Shares will be registered pursuant to the Securities Act and in which the Joint Proxy Statement will be included 
(together with any amendments or supplements thereto, the “Form S-4”), none of the Company Parties is required to make any 
filing with or to obtain any consent from any Person at or prior to the Company Merger Effective Time in connection with the 
execution and delivery of this Agreement by the Company Parties or the consummation by the Company Parties of the 
Transactions, except where the failure to make any such filing or obtain any such consent would not reasonably be expected to 
have a Company Material Adverse Effect. 

Section 3.19    Information in the Joint Proxy Statement. None of the information supplied or to be supplied in writing by 
or on behalf of the Acquired Companies for inclusion or incorporation by reference into (i) the Form S-4 will, at the time the Form 
S-4 is filed with the SEC, at any time the Form S-4 is amended or supplemented or at the time the Form S-4 is declared effective 
by the SEC, contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or 
necessary to make the statements therein not misleading, or (ii) the Joint Proxy Statement will, on the date the Joint Proxy 
Statement is first mailed to the shareholders of the Company and of Parent, at the time of the Company Shareholder Meeting, at 
the time of the Parent Shareholder Meeting and at the time the Form S-4 is declared effective by the SEC, contain any untrue 
statement of a material fact or omit to state any material fact required to be stated therein or necessary to make the statements 
therein, in light of the circumstances in which they were made, not misleading. All documents that the Company is responsible for 
filing with the SEC in connection with the Transactions, to the extent relating to the Acquired Companies or other information 
supplied by or on behalf of the Acquired Companies for inclusion therein, will comply as to form, in all material respects, with the 
provisions of the Securities Act or the Exchange Act, as applicable, and the rules and regulations of the SEC thereunder and each 
such document required to be filed with any Governmental Entity (other than the SEC) will comply in all material respects with the 
provisions of any applicable Law as to the information required to be contained therein. The representations and warranties 
contained in this Section 3.19 will not apply to statements or  
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omissions included in the Form S-4 or the Joint Proxy Statement to the extent based upon information supplied to the Company 
by or on behalf of the Parent Parties. 

Section 3.20    Opinion of Financial Advisor. The Company Board has received from each of (i) Citigroup Global 
Markets Inc. (“Citigroup”) and (ii) Goldman Sachs & Co. LLC (“Goldman Sachs”) an opinion, to the effect that, as of the date 
of such opinion and based upon and subject to the assumptions, qualifications, matters and limitations set forth therein, the Merger 
Consideration to be paid to the holders of Company Common Shares, other than Parent or any Affiliate of Parent, pursuant to this 
Agreement is fair, from a financial point of view, to such holders. A signed copy of each such opinion shall be made available to 
Parent as soon as practicable after receipt thereof by the Company, for information purposes only. 

Section 3.21    Brokers. Except for Citigroup and Goldman Sachs, there are no investment bankers, brokers or finders 
that have been retained by or are authorized to act on behalf of the Company Parties who are entitled to any banking, broker’s, 
finder’s or similar fee or commission in connection with the Mergers and the other Transactions. The Company has made available 
to Parent true and complete copies of all Contracts between the Company Parties and Citigroup, and between the Company 
Parties and Goldman Sachs, relating to the Transactions, which agreements disclose all fees payable thereunder. 

Section 3.22    Investment Company Act. None of the Acquired Companies is required to be registered as an investment 
company under the Investment Company Act of 1940, as amended. 

Section 3.23    Takeover Statutes. (a) The Company Board has taken all action necessary to render inapplicable to the 
Company Merger the restrictions on business combinations contained in Subtitle 6 of Title 3 of the Maryland General Corporation 
Law (the “MGCL”), (b) the restrictions on control share acquisitions contained in Subtitle 7 of Title 3 of the MGCL are not 
applicable to the Company Merger and (c) to the Knowledge of the Company, no other “business combination,” “control share 
acquisition,” “fair price,” “moratorium” or other similar antitakeover statutes or regulations enacted under state or federal Laws in 
the United States applicable to the Company Parties, including the DRULPA (collectively, “Takeover Statutes”) are applicable 
to the Mergers or the other Transactions. 

ARTICLE 4      

REPRESENTATIONS AND WARRANTIES OF THE PARENT PARTIES 

Except (x) as disclosed in the Parent Disclosure Schedule (it being acknowledged and agreed that disclosure of any item 
in any Part or sub-Part of the Parent Disclosure Schedule shall be deemed disclosed with respect to any other Part or sub-Part of 
the Parent Disclosure Schedule to the extent that the relevance of any disclosed event, item or occurrence in the Parent Disclosure 
Schedule to such other Part or sub-Part is reasonably apparent on its face as to matters and items that are the subject of the 
corresponding representation or warranty in this Agreement), and (y) as set forth in the Parent SEC Documents furnished or filed 
with the SEC prior to the date hereof to the extent it is reasonably apparent that any such disclosure set forth in such Parent SEC 
Documents would qualify the representations and warranties contained herein, and further  
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excluding from the Parent SEC Documents any risk factor disclosures, disclosures about market risk or other cautionary, 
predictive or forward-looking disclosures contained therein (other than those disclosures which relate to specific historical events 
or circumstances affecting Parent), the Parent Parties jointly and severally represent and warrant to the Company Parties as 
follows: 

Section 4.1    Organization and Good Standing; Subsidiaries. 

(a)    Each of the Parent Companies (i) is a corporation or other Entity that is duly incorporated or organized, 
validly existing and in good standing (with respect to jurisdictions that recognize such concept) under the Law of its jurisdiction of 
incorporation or organization, as applicable, (ii) has full corporate (or, in the case of any Entity that is not a corporation, other) 
power and authority to own, lease and operate its properties and assets and to conduct its business as presently conducted and 
(iii) is duly qualified or licensed to do business as a foreign Entity and is in good standing (with respect to jurisdictions that 
recognize such concept) in each jurisdiction where the character of the properties owned, leased or operated by it or the nature of 
its business makes such qualification or licensing necessary, except, with respect to clauses (ii) and (iii), where the failure to be so 
qualified or licensed would not reasonably be expected to have a Parent Material Adverse Effect. 

(b)    Part 4.1(b) of the Parent Disclosure Schedule identifies each Subsidiary of Parent and indicates its 
jurisdiction of organization or incorporation and the ownership interest (and percentage interest) of the Parent Parties or their 
Subsidiaries, as applicable, in such Subsidiary. None of the Parent Companies owns any capital stock of, or any equity interest of, 
or any equity interest of any nature in, any other Entity, other than in the Parent Companies. 

Section 4.2    Organizational Documents. Parent has made available to Company (or included as an exhibit to the Parent 
SEC Documents) accurate and complete copies of the Organizational Documents of Parent, Parent OP and each other material 
Subsidiary of Parent, each as amended to date, and each as so provided was duly adopted and is in full force and effect. Neither 
Parent nor Parent OP, as applicable, is in violation of any of the provisions of its Organizational Documents. As of any date 
following the date hereof, notwithstanding anything in this Agreement to the contrary and notwithstanding anything set forth in the 
Parent Disclosure Schedule, neither Parent nor any of its Subsidiaries has filed for bankruptcy or filed for reorganization under the 
U.S. federal bankruptcy Law or similar state or federal Law, become insolvent or become subject to conservatorship or 
receivership. 

Section 4.3    Capitalization. 

(a)    The authorized shares of beneficial interest of Parent, as of the close of business on September 5, 2018 (the 
“Parent Capitalization Date”), consist of: (i) 500,000,000 Parent Common Shares, of which 69,039,917 were issued and 
outstanding; and (ii) 100,000,000 Parent Preferred Shares, of which (A) 5,200,000 Parent Series C Preferred Shares are 
authorized, of which 5,000,000 were issued and outstanding as of the Parent Capitalization Date, and (B) 5,000,000 Parent 
Series D Preferred Shares are authorized, of which 5,000,000 were issued and outstanding as of the Parent Capitalization Date 
(the Parent Common Shares and the Parent Preferred Shares are collectively referred to herein as the “Parent Capital Shares”). 
As of the  
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Parent Capitalization Date, 719,994 Parent Common Shares were reserved for issuance pursuant to awards outstanding under 
the Parent Equity Plan; and 1,567,553 Parent Common Shares were available for grant under the Parent Equity Plan. All of the 
outstanding Parent Capital Shares have been duly authorized and validly issued, and are fully paid and nonassessable. All Parent 
Common Shares to be issued as the Merger Consideration, all Parent Series E Preferred Shares and Parent Series F Preferred 
Shares to be issued as the Series I Preferred Share Merger Consideration and the Series J Preferred Share Merger 
Consideration, as applicable, when so issued in accordance with the terms of this Agreement, will be duly authorized, validly 
issued, fully paid, nonassessable and free of preemptive rights. None of Parent’s Subsidiaries owns any Parent Capital Shares. 
From the Parent Capitalization Date until the date of this Agreement, no Parent Capital Shares or Parent Compensatory Awards 
have been issued or granted. 

(b)    Except as set forth in Part 4.3(b) of the Parent Disclosure Schedule, (i) none of the outstanding Parent 
Common Shares are entitled or subject to any preemptive right, right of repurchase, right of participation or any similar right; (ii) 
none of the outstanding Parent Common Shares are subject to any right of first refusal in favor of any of the Parent Companies; 
and (iii) there is no Contract to which any of the Parent Companies is a party relating to the voting or registration of, or restricting 
any Person from purchasing, selling, pledging or otherwise disposing of (or from granting any option or similar right with respect 
to), any Parent Common Shares. Except as provided in Part 4.3(b) or Part 4.3(d) of the Parent Disclosure Schedule, none of the 
Parent Companies is under any obligation, nor is any of the Parent Companies bound by any Contract pursuant to which it will 
become obligated, to repurchase, redeem or otherwise acquire any outstanding Parent Common Shares or other securities. 

(c)    Except as set forth on Part 4.3(c) of the Parent Disclosure Schedule, there is no Indebtedness of the Parent 
Companies issued and outstanding having the right to vote (or convertible or exercisable or exchangeable for securities having the 
right to vote) on any matters on which shareholders of Parent may vote. 

(d)    Except as set forth in this Section 4.3, for the Parent Compensatory Awards outstanding on the Parent 
Capitalization Date, the redemption and conversion features of the Parent OP Units and for changes since the Parent 
Capitalization Date resulting from the exercise or settlement of Parent Compensatory Awards outstanding on such date or granted 
thereafter as permitted under Section 5.2(b), there is no: (i) outstanding subscription, option, call, warrant or other right (whether 
or not currently exercisable) to acquire any shares of beneficial interest, restricted share units, share-based performance units, 
phantom shares, share appreciation rights, profit participation rights or any other right that is linked to, or the value of which is 
based on or derived from, the value of any shares of beneficial interest of Parent or other securities of any of the Parent 
Companies; (ii) outstanding security, instrument, bond, debenture or note that is or may become convertible into or exchangeable 
for any shares of the capital stock or other securities of any of the Parent Companies; or (iii) shareholder rights plan (or similar 
plan commonly referred to as a “poison pill”) or Contract under which any Parent Company is or may become obligated to sell or 
otherwise issue any shares of its capital stock or any other securities. 
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(e)    Except as provided in Section 4.3(e) and except as set forth Part 4.3(e) of the Parent Disclosure Schedule, 

Parent or another of its Subsidiaries owns, directly or indirectly, all of the issued and outstanding shares of share capital or other 
equity securities of each of the Parent Companies, free and clear of any Liens other than transfer and other restrictions under 
applicable federal and state securities Laws and restrictions in the organizational documents of the Parent Parties or their 
Subsidiaries, and all of such outstanding shares or other equity securities have been duly authorized and validly issued and are fully 
paid, nonassessable (as applicable) and free of preemptive rights. Except (i) pursuant to the Organizational Documents of Parent, 
Parent OP and each other material Subsidiary of Parent, (ii) for equity securities and other instruments (including loans) in wholly 
owned Subsidiaries and (iii) as set forth in Part 4.3(e) of the Parent Disclosure Schedule, neither the Parent Parties nor any of their 
Subsidiaries has any obligation to acquire any equity interest in another Person, or to make any investment (in each case, in the 
form of a loan, capital contribution or similar transaction) in, any other Person (including any Subsidiary of Parent). 

(f)    As of the Parent Capitalization Date, Parent OP had outstanding: (i) in addition to Parent OP Common Units 
held by Parent, 236,351 Parent OP Common Units, each of which was redeemable in exchange for cash, or at Parent’s option, 
one Parent Common Share as of the Parent Capitalization Date, subject to the terms and conditions of the Parent OP Agreement; 
and (ii) 10,000,000 Parent OP Preferred Units held by Parent, of which (A) 5,000,000 Parent OP Series C Preferred Units are 
outstanding, each of which was redeemable in exchange for one Parent Series C Preferred Share as of the Parent Capitalization 
Date, subject to the terms and conditions of the Parent OP Agreement and (B) 5,000,000 Parent OP Series D Preferred Units 
are outstanding, each of which was redeemable in exchange for one Parent Series D Preferred Share as of the Parent 
Capitalization Date, subject to the terms and conditions of the Parent OP Agreement. All of the outstanding Parent OP Units have 
been duly authorized and validly issued, and are fully paid and nonassessable. All Parent OP Common Units, Parent OP Series E 
Preferred Units and Parent OP Series F Preferred Units to be issued in connection with the Partnership Merger, when so issued in 
accordance with the terms of this Agreement, will be duly authorized, validly issued, fully paid and nonassessable. Parent is the 
sole general partner of Parent OP and, as of the date hereof, owns approximately 99.66% of the Parent OP Common Units as 
well as 100% of the Parent OP Preferred Units. Part 4.3(f) of the Parent Disclosure Schedule sets forth a list of all other holders 
of the Parent OP Common Units, and the exact number and type (e.g., general or limited) of Parent OP Common Units held. 
Except as set forth in Part 4.3(f) of the Parent Disclosure Schedule, there are no existing options, warrants, calls, subscriptions, 
convertible securities, or other rights, agreements or commitments which obligate Parent OP to issue, transfer or sell any 
partnership interests of Parent OP. Except as set forth in Part 4.3(f) of the Parent Disclosure Schedule, there are no outstanding 
contractual obligations of Parent OP to issue, repurchase, redeem or otherwise acquire any partnership interests of Parent OP or 
any securities convertible into or exchangeable for any partnership interests of Parent OP. Except as set forth in Part 4.3(f) of the 
Parent Disclosure Schedule, Parent OP interests owned by Parent are free and clear of any Liens and subject only to the 
restrictions on transfer set forth in the Parent OP Agreement, and those imposed by applicable securities laws. From the Parent 
Capitalization Date until the date of this Agreement, no Parent OP Units have been issued or granted. 
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(g)    All dividends or other distributions on the Parent Capital Shares, the Parent OP Common Units and the 

Parent OP Preferred Units and any dividends or other distributions on any securities of any of Parent’s Subsidiaries that have 
been authorized or declared prior to the date hereof have been paid in full (except to the extent such dividends have been publicly 
announced and are not yet due and payable). 

(h)    As of the date of this Agreement, there is no outstanding Indebtedness for borrowed money of Parent and its 
Subsidiaries in excess of $5,000,000 in principal amount, other than Indebtedness in the principal amounts identified by instrument 
in Part 4.3(h) of the Parent Disclosure Schedule. 

Section 4.4    SEC Filings; Financial Statements. 

(a)    All reports, schedules, forms, statements and other documents (including exhibits and all other information 
incorporated therein) required to be filed or furnished by the Parent Parties with the SEC since January 1, 2016 (as they may have 
been supplemented, modified or amended since the time of filing, including those filed or furnished subsequent to the date hereof) 
(the “Parent SEC Documents”), have been filed with or furnished to the SEC on a timely basis. As of the time it was filed with 
or furnished to the SEC (or, if amended or superseded by a filing prior to the date hereof, then on the date of such filing): (i) each 
of the Parent SEC Documents complied as to form in all material respects with the applicable requirements of the Securities Act, 
the Exchange Act and the Sarbanes-Oxley Act (as the case may be); and (ii) none of the Parent SEC Documents contained when 
filed (and, in the case of registration statements and proxy statements, on the dates of effectiveness and the dates of mailing, 
respectively) any untrue statement of a material fact or omitted, as the case may be, to state a material fact required to be stated 
or incorporated by reference therein or necessary in order to make the statements therein, in the light of the circumstances under 
which they were made, not misleading. None of Parent’s Subsidiaries is currently subject to the periodic reporting requirements of 
the Exchange Act. Parent is in compliance in all material respects with the applicable provisions of the Sarbanes-Oxley Act. 

(b)    The audited consolidated financial statements and unaudited consolidated interim financial statements of 
Parent (including, in each case, any related notes or schedules thereto) and the consolidated Subsidiaries of Parent contained or 
incorporated by reference in the Parent SEC Documents: (i) complied in all material respects with the published rules and 
regulations of the SEC applicable thereto; (ii) were prepared in accordance with GAAP applied on a consistent basis throughout 
the periods covered (except as may be indicated in the notes to such financial statements or, in the case of unaudited statements, 
as permitted by Form 10-Q, Form 8-K or any successor form under the Exchange Act, and except that unaudited financial 
statements may not contain footnotes and are subject to normal and recurring year-end adjustments); and (iii) fairly present, in all 
material respects, the financial position of the Parent Parties and their consolidated Subsidiaries as of the respective dates thereof 
and the results of their operations and their cash flows for the periods covered thereby. No financial statements of any Person 
other than the Parent Companies are required by GAAP to be included in the consolidated financial statements of Parent. 
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(c)    Parent has designed and maintains a system of internal control over financial reporting (as defined in Rules 

13a-15(f) and 15d-15(f) of the Exchange Act) intended to provide reasonable assurances regarding the reliability of financial 
reporting for the Parent Companies. Parent has designed disclosure controls and procedures (as defined in Rules 13a-15(e) and 
15d-15(e) of the Exchange Act) to provide reasonable assurance that material information required to be disclosed by Parent in 
the reports that it files or submits under the Exchange Act is recorded, processed, summarized and reported within the time 
periods specified in the SEC’s rules and forms and is accumulated and communicated to Parent’s management as appropriate to 
allow timely decisions regarding required disclosure. 

(d)    Parent is in compliance in all material respects with all current listing requirements of the NYSE. 

(e)    None of the Parent Companies has effected, entered into or created any securitization transaction or “off-
balance sheet arrangement” (as defined in Item 303(c) of Regulation S-K under the Exchange Act) where the result, purpose or 
intended effect of such transaction or arrangement is to avoid disclosure of any material transaction involving, or material Liabilities 
of, the Parent Companies in their published financial statements or other Parent SEC Documents. 

(f)    As of the date hereof, there are no outstanding or unresolved comments in comment letters received from the 
SEC with respect to the Parent SEC Documents. Parent has made available to the Company all comment letters and all material 
correspondence between the SEC, on the one hand, and Parent or Parent OP, on the other hand, since January 1, 2016. As of 
the date hereof, to Parent’s Knowledge, none of the Parent SEC Documents is the subject of ongoing SEC review. 

(g)    Except as permitted by the Exchange Act, including Sections 13(k)(2) and (3), since the enactment of the 
Sarbanes-Oxley Act, none of the Parent Companies has made or permitted to remain outstanding any “extensions of 
credit” (within the meaning of Section 402 of the Sarbanes-Oxley Act) or prohibited loans to any executive officer (as defined in 
Rule 3b-7 under the Exchange Act) or trustee of Parent. 

(h)    As of the date hereof, none of the Parent Companies has liabilities of the type required to be disclosed in the 
liabilities column of a balance sheet prepared in accordance with GAAP, except for: (i) Liabilities disclosed in the financial 
statements as of June 30, 2018 (including any related notes) contained in the Parent SEC Documents filed with the SEC before 
the date of this Agreement; (ii) Liabilities incurred in the ordinary course of business consistent with past practice in all material 
respects since June 30, 2018; (iii) Liabilities to perform under Contracts entered into by the Parent Companies; (iv) Liabilities that 
have not had, and would not, individually or in the aggregate, reasonably be expected to have, a Parent Material Adverse Effect; 
and (v) Liabilities and obligations incurred in connection with the Transactions. 

Section 4.5    Absence of Certain Changes. Since December 31, 2017 through the date hereof (a) the Parent Companies 
have conducted their businesses in all material respects in the ordinary course consistent with past practice, (b) since and through 
such dates, there has not been  
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any Effect that has had or would not, individually or in the aggregate, reasonable be expected to have, a Parent Material Adverse 
Effect and (c) except for regular quarterly cash dividends or other distributions on the Parent Capital Shares and Parent OP Units, 
there has not been any declaration, setting aside for payment or payment of any dividend or other distribution (whether in cash, 
stock or property) with respect to any Parent Capital Shares or Parent OP Units. 

Section 4.6    Properties. 

(a)    Subject to the immediately succeeding sentence, Part 4.6(a) of the Parent Disclosure Schedule lists the 
common street address for all real property owned by the Parent Companies in fee as of the date hereof (the “Parent Owned 
Real Property”) and sets forth the Subsidiary owning such Parent Owned Real Property. Except as would not, individually or in 
the aggregate, reasonably be expected to have a Parent Material Adverse Effect, the Parent Companies have good and valid fee 
simple title to all Parent Owned Real Property, in each case free and clear of all Liens except for Parent Permitted Liens. 

(b)    Subject to the immediately succeeding sentence, Part 4.6(b) of the Parent Disclosure Schedule lists the 
common street address for all real property in which a Parent Company holds a ground lease interest in any real property (the 
“Parent Ground Leased Real Property”), each ground lease (or ground sublease) with a Third Party pursuant to which any 
Parent Company is a lessee (or sublessee) as of the date hereof, including each amendment or guaranty related thereto 
(individually, a “Parent Ground Lease” and collectively, “Parent Ground Leases”) and the applicable Parent Company 
holding such leasehold interest. Except as would not, individually or in the aggregate, reasonably be expected to have a Parent 
Material Adverse Effect, the Parent Companies hold a good and valid leasehold interest in the Parent Ground Leased Real 
Property free and clear of all Liens except for Parent Permitted Liens. Accurate and complete copies of the Parent Ground 
Leases have been made available to the Company. 

(c)    Except as would not, individually or in the aggregate, reasonably be expected to have a Parent Material 
Adverse Effect, to the Knowledge of Parent, as of the date hereof, none of the Parent Companies has received any written notice 
to the effect that any condemnation or rezoning proceedings are pending or threatened, with respect to any of the Parent Real 
Property. Except as would not, individually or in the aggregate, reasonably be expected to have a Parent Material Adverse Effect, 
the Parent Companies have good and marketable title to, or a valid and enforceable leasehold interest in, all material personal 
property held or used by them at the Parent Real Property, free and clear of all Liens other than Parent Permitted Liens. 

(d)    Except as set forth in Parent Management Agreement Documents, no Parent Company is a party to any 
material agreement pursuant to which a Person other than a Parent Company manages or manages the development of any of the 
Parent Real Property that is not terminable without cost or penalty by the Parent Companies within 30 days. 

(e)    Except as set forth on Part 4.6(e) of the Parent Disclosure Schedule, as of the date hereof, (i) no Parent 
Company has exercised any Parent Transfer Right with respect to  
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any real property or Person in an amount in excess of $1,000,000, individually or in the aggregate, which transaction has not yet 
been consummated and (ii) no Third Party has exercised in writing any Parent Transfer Right with respect to any Parent 
Subsidiary or Parent Real Property, which transaction has not yet been consummated. 

(f)    Part 4.6(f) of the Parent Disclosure Schedule lists each real property or leasehold interest in any ground lease 
(or sublease) conveyed, transferred, assigned or otherwise disposed of by any Parent Company since January 1, 2014, except for 
easements or similar interests. Other than as set forth in Part 4.6(f) of the Parent Disclosure Schedule, to the Knowledge of 
Parent, as of the date hereof, no Parent Company has received any written notice of any outstanding claims under any Parent 
Prior Sale Agreements which would reasonably be expected to result in liability to any Parent Company in an amount, in the 
aggregate, in excess of $500,000. To the Parent’s Knowledge, none of the Parent Companies has received any written notice of 
any outstanding violation of any Law, including zoning regulation or ordinance, building or similar law, code, ordinance, order or 
regulation, for any Parent Real Property, in each case which has had, or would, individually or in the aggregate, reasonably be 
expected to have a Parent Material Adverse Effect. 

Section 4.7    Environmental Matters. Except for such matters that individually or in the aggregate would not reasonably be 
expected to have a Parent Material Adverse Effect (i) each of the Parent Companies is in compliance with all Environmental Laws 
applicable to its operations as currently conducted and possesses and is in compliance with all Environmental Permits applicable 
to its operations as currently conducted; (ii) there are no Environmental Claims pending or, to the Knowledge of Parent, 
threatened in writing against any of the Parent Companies; (iii) none of the Parent Companies has received any written claim or 
written notice of violation from any Governmental Entity or any other Person alleging that such Parent Company is in violation of, 
or liable under, any Environmental Law, the subject of which remains unresolved (or resolved with any remaining obligations), and 
to the Knowledge of Parent, no such claim or notice has been threatened in writing; and (iv) (x) none of the Parent Companies has 
released any Hazardous Materials at any location, and (y) to the Knowledge of Parent, there has been no release of any 
Hazardous Materials and Hazardous Materials are not otherwise present at any Parent Real Property, in each case, in an amount 
or manner that would reasonably be expected to result in an Environmental Claim against or liability of any of the Parent 
Companies. All environmental reports, assessments and audits in the possession or reasonable control of the Parent Companies, 
in each case containing information that would reasonably be expected to be material to the Parent Companies, taken as a whole, 
have been made available to the Company. 

Section 4.8    Material Contracts. 

(a)    All Contracts, including amendments thereto, required to be filed as an exhibit to any Parent SEC Documents 
filed on or after January 1, 2017 pursuant to the Exchange Act of the type described in Item 601(b)(10) of Regulation S-K 
promulgated by the SEC have been filed. All such filed Contracts shall be deemed to have been made available to the Company. 
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(b)    Other than the Contracts described in Section 4.8(a), Part 4.8(b) of the Parent Disclosure Schedule sets 

forth a complete list, except for this Agreement, in each case as of the date hereof, of each Contract (or the accurate description 
of principal terms on case of oral Contracts), including all amendments, supplements and side letters thereto that modify each such 
Contract in any material respect, to which any of the Parent Companies is a party to or by which it is bound or to which any of 
their respective assets is subject (other than any of the foregoing solely between Parent and any of the wholly-owned Parent 
Companies or solely between any wholly-owned Parent Companies) that: 

(i)    is a “material contract” (as such term is defined in Item 601(b)(10) of Regulation S-K of the 
Exchange Act); 

(ii)    is a (A) limited liability company agreement, partnership agreement or joint venture agreement or 
similar Contract or (B) Parent Management Agreement Document, Parent Franchise Agreement Document, Material 
Parent Space Lease, Parent Ground Lease or Material Parent Lease; 

(iii)    contains covenants of any Parent Company purporting to limit, in any material respect, either the type 
of business in which Parent or any of its Subsidiaries or any of their affiliates may engage or the geographic area in which 
any of them may so engage, other than exclusive lease provisions, non-compete provisions and other similar leasing 
restrictions entered into by Parent or any of its Subsidiaries in the ordinary course of business consistent with past 
practice, contained in the Material Parent Leases or contained in other recorded documents by which real property was 
conveyed by Parent to any user; 

(iv)    evidences Indebtedness for borrowed money in excess of $5,000,000 of any of the Parent 
Companies, whether unsecured or secured; 

(v)    provides for the pending purchase or sale, option to purchase or sell, right of first refusal, right of first 
offer or other right to purchase, sell, dispose of, or ground lease, by merger, purchase or sale of assets or stock or 
otherwise, any real property (including any Parent Owned Real Property or any portion thereof) including any Parent 
Prior Sale Agreement; 

(vi)    other than the Parent OP Agreement, contains a put, call or similar right pursuant to which any of the 
Parent Companies could be required to purchase or sell, as applicable, any equity interests of any Person or assets that 
have a fair market value or purchase price of more than $5,000,000; 

(vii)    (x) requires any of the Parent Companies to provide any funds to or make any investment in (in each 
case, in the form of a loan, capital contribution or similar transaction) any other Parent Company or other Person in excess 
of $2,000,000 or (y) evidences a loan (whether secured or unsecured) made to any other Person in excess of 
$2,000,000; 
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(viii)    relates to the settlement (or proposed settlement) of any pending or threatened Legal Proceeding, 

other than any settlement that provides solely for the payment of less than $1,000,000; 

(ix)    would be required to be disclosed pursuant to Item 404 of Regulation S-K promulgated under the 
Securities Act; 

(x)     relates to the sale or transfer or potential sale or transfer of any Company Real Property; or 

(xi)    except to the extent such Contract is described in the clauses above, is a Parent Benefit Plan or is 
terminable by the Parent Companies within 180 days, calls for (A) aggregate payments by, or other consideration from, 
any of the Parent Companies of more than $7,500,000 over the remaining term of such Contract or (B) annual aggregate 
payments by, or other consideration from, any of the Parent Companies of more than $5,000,000. 

(c)    Each Contract, arrangement, commitment or understanding of the type described above in Section 4.8(b), 
whether or not set forth in Part 4.8(b) of the Parent Disclosure Schedule, is referred to herein as a “Parent Material Contract”. 
Parent has made available to the Company true and complete copies of all Parent Material Contracts as of the date hereof, 
including amendments and supplements thereto. As of the date hereof, all of the Parent Material Contracts are valid and binding 
on the Parent Companies, as the case may be, and, to the Knowledge of Parent, each other party thereto, as applicable, and in 
full force and effect, except as may be limited the Bankruptcy and Equity Exception. No Parent Company has, and to the 
Knowledge of Parent, none of the other parties thereto have, violated any provision of, or committed or failed to perform any act, 
and no event or condition exists, which with or without notice, lapse of time or both would constitute a default under the 
provisions of any Parent Material Contract, except in each case for those violations and defaults which, individually or in the 
aggregate, would not reasonably be expected to result in a Parent Material Adverse Effect and, as of the date hereof, no Parent 
Company has received written notice of any of the foregoing. 

Section 4.9    Permits; Compliance. 

(a)    Each of the Parent Companies is in possession of all Permits necessary for the Parent Companies to own, 
lease and operate its properties and assets (including the Parent Real Property), and to carry on and operate its businesses as 
currently conducted (including giving effect to the Parent Management Agreement Documents and Parent Franchise Agreement 
Documents) (the “Parent Permits”), and all such Parent Permits are in full force and effect, in each case except where the failure 
to have, or the failure to be in full force and effect of, any Parent Permits would not, individually or in the aggregate, reasonably be 
expected to have a Parent Material Adverse Effect. No suspension or cancellation of any Parent Permits is pending or, to the 
Knowledge of Parent, threatened in writing and no such suspension or cancellation will result from the Transactions, except as 
would not, individually or in the aggregate, reasonably be expected to have a Parent Material Adverse Effect. 

 
67 



 
(b)    Each of the Parent Companies is in compliance with all Laws applicable to its businesses, except where the 

failure to comply with such Laws would not, individually or in the aggregate, reasonably be expected to have a Parent Material 
Adverse Effect. To the Knowledge of Parent, no investigation by any Governmental Entity with respect to Parent or any of the 
Parent Companies is pending, except for such investigations the outcomes of which, individually or in the aggregate, would not 
reasonably be expected to have a Parent Material Adverse Effect. None of the Parent Companies has, during the one-year period 
prior to the date hereof: (i) received any written notice from any Governmental Entity regarding any material violation by the 
Parent Companies of any Law; or (ii) provided any written notice to any Governmental Entity regarding any material violation by 
any of the Parent Companies of any Law, which notice in either case remains outstanding or unresolved as of the date hereof, 
except for such notices that would not, individually or in the aggregate, reasonably be expected to have a Parent Material Adverse 
Effect. No representation or warranty is made in this Section 4.9(b) with respect to environmental matters. 

(c)    Except as would not, individually or in the aggregate, reasonably be expected to have a Parent Material 
Adverse Effect, neither the Parent Companies nor, to Parent’s Knowledge, any trustee, director, officer or employee of any of the 
Parent Companies in their capacity as such, has (i) knowingly used any corporate funds for any unlawful contribution, gift, 
entertainment or other unlawful expense relating to political activity, (ii) unlawfully offered or provided, directly or indirectly, 
anything of value to (or received anything of value from) any foreign or domestic government employee or official or any other 
Person, or (iii) taken any action, directly or indirectly, that would constitute a violation in any material respect by such Persons of 
the FCPA, including making use of the mails or any means or instrumentality of interstate commerce corruptly in furtherance of an 
offer, payment, promise to pay or authorization of the payment of any money, or other property, gift, promise to give, or 
authorization of the giving of anything of value to any “foreign official” (as such term is defined in the FCPA) or any foreign political 
party or official thereof or any candidate for foreign political office, in contravention of the FCPA. 

Section 4.10    Legal Proceedings; Orders. 

(a)    Except for Transaction Litigation, there is no Legal Proceeding pending (or, to the Knowledge of Parent, 
threatened) against any of the Parent Companies that, individually or in the aggregate, would reasonably be expected to have a 
Parent Material Adverse Effect. 

(b)    There is no material Order, specific to any of the Parent Companies under which any of them is subject to 
ongoing obligations that, individually or in the aggregate, would reasonably be expected to have a Parent Material Adverse Effect. 

(c)    To the Knowledge of Parent, there is no pending or threatened investigation by any Governmental Entity with 
respect to any of the Parent Companies that would, individually or in the aggregate, reasonably be expected to have a Parent 
Material Adverse Effect. 
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(d)    As of immediately prior to the date of this Agreement, there is no Legal Proceeding pending (or, to the 

Knowledge of Parent, threatened) against any of the Parent Companies seeking to prevent, hinder, modify, delay or challenge the 
Mergers or any of the Transactions. 

Section 4.11    Tax Matters. 

(a)    Each of the Parent Companies has timely filed (or had filed on their behalf) all income and all other material 
Tax Returns required to be filed by any of them (after giving effect to any filing extension granted by a Governmental Entity), and 
all such filed Tax Returns are correct, complete and accurate in all material respects. All material Taxes payable by or on behalf of 
each of the Parent Companies (whether or not shown on a Tax Return) have been fully and timely paid or adequately provided for 
in accordance with GAAP, and adequate reserves or accruals for Taxes have been provided in accordance with GAAP with 
respect to any period for which Tax Returns have not yet been filed or for which Taxes are not yet due and owing or for which 
Taxes are being contested in good faith. No power of attorney with respect to any Tax matter is currently in force. 

(b)    Parent (i) for all taxable years commencing with its taxable year ended December 31, 2009 through 
December 31, 2017 has been subject to taxation as a REIT within the meaning of Section 856 of the Code and has been 
organized and operated in conformity with all requirements to qualify as a REIT for such years, (ii) has operated from and 
including January 1, 2018, to the date hereof, and intends to continue to operate until the Closing, in such a manner as to permit it 
to continue to qualify as a REIT, and (iii) has not taken or omitted to take any action which would reasonably be expected to 
result in Parent’s failure to qualify as a REIT, and no challenge to Parent’s status or qualification as a REIT is pending or, to 
Parent’s Knowledge, threatened in writing. Part 4.11(b) of the Parent Disclosure Schedule sets forth each Subsidiary of Parent 
and its classification for U.S. federal income tax purposes as of the date hereof. Each entity that is listed in Part 4.11(b) of the 
Parent Disclosure Schedule as a partnership, joint venture, or limited liability company has, since the later of the date of its 
formation and the date on which Parent acquired an interest in such entity, been treated for U.S. federal income tax purposes as a 
partnership or disregarded entity, as the case may be, and not as a corporation or an association taxable as a corporation. Each 
entity that is listed in Part 4.11(b) of the Parent Disclosure Schedule as a corporation has, since the later of the date of its 
formation or the date on which Parent acquired an interest in such entity, been treated for U.S. federal income tax purposes as a 
REIT, a QRS or a TRS as set forth on such schedule. Each entity that is listed in Part 4.11(b) of the Parent Disclosure Schedule 
as a REIT has been, since the date of its formation, treated as a REIT or disregarded entity for U.S. federal income tax purposes. 
Except as set forth in Part 4.11(b) of the Parent Disclosure Schedule, Parent does not directly or indirectly hold any asset the 
disposition of which would subject it to Tax on built-in gain pursuant to IRS Notice 88-19, Section 1.337(d)-7 of the Treasury 
Regulations, or any other temporary or final regulations issued under Section 337(d) of the Code, any elections made thereunder, 
or any similar rules. 
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(c)    Since its taxable year ended December 31, 2009, the Parent Companies have not incurred (i) any liability for 

Taxes under Sections 857(b), 857(f), 860(c) or 4981 of the Code or Section 337(d) of the Code (and the applicable Treasury 
Regulations thereunder) or (ii) any other material liability for Taxes that have become due and that have not been previously paid 
other than in the ordinary course of business. Since its formation, none of the Parent Companies (other than a TRS or any 
subsidiary of a TRS) has engaged at any time in any “prohibited transaction” within the meaning of Section 857(b)(6) of the Code. 
Since its formation, none of the Parent Companies has engaged in any transaction that would give rise to “redetermined rents, 
redetermined deductions and excess interest” described in Section 857(b)(7) of the Code. To the Knowledge of Parent, no event 
has occurred, and no condition or circumstance exists, which presents a material risk that any material Tax described in the 
preceding sentences will be imposed on Parent or any Subsidiary of Parent. 

(d)    There are no Parent Tax Protection Agreements currently in force. 

(e)    Each of the Parent Companies: (i) is not currently the subject of any audits, examinations, investigations or 
other proceedings in respect of any material Tax or Tax matter by any Governmental Entity; (ii) has not received any notice in 
writing from any Governmental Entity that such an audit, examination, investigation or other proceeding is contemplated or 
pending; (iii) has not waived any statute of limitations in respect of material Taxes or agreed to any extension of time with respect 
to a material Tax assessment or deficiency; (iv) has not received a request for waiver of the time to assess any material Taxes, 
which request is still pending; (v) is not contesting any liability for material Taxes before any Governmental Entity; (vi) to the 
Knowledge of Parent, is not subject to a claim or deficiency for any material Tax which has not been satisfied by payment, settled 
or been withdrawn; (vii) to the Knowledge of Parent, is not subject to a claim by a Governmental Entity in a jurisdiction where 
such Parent Company does not file Tax Returns that the Parent Company is or may be subject to material taxation by that 
jurisdiction; (viii) has no outstanding requests for any Tax ruling from any Governmental Entity and has not received a Tax ruling; 
and (ix) is not the subject of a “closing agreement” within the meaning of Section 7121 of the Code (or any comparable agreement 
under applicable state, local or foreign Tax Law). 

(f)    Each of the Parent Companies: (i) has complied in all material respects with all applicable Laws, rules and 
regulations relating to the payment and withholding of Taxes, (ii) has duly and timely withheld from employee salaries, wages and 
other compensation and has paid over to the appropriate Governmental Entity all material amounts required to be withheld and 
paid over on or prior to the due date thereof under all applicable Laws, (iii) has in all material respects properly completed and 
timely filed all IRS Forms W-2 and 1099 required thereof, and (iv) has collected and remitted to the appropriate Governmental 
Entity all material sales and use Taxes, or has been furnished properly completed exemption certificates and have in all material 
respects maintained all such records and supporting documents in a manner required by all applicable sales and use Tax statutes 
and regulations. 

(g)    Parent has made available to the Company correct and complete copies of (i) all U.S. federal and other 
material income Tax Returns of Parent and the Parent Subsidiaries  
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relating to the taxable periods ending since Parent’s taxable year ended December 31, 2014 and (ii) any material audit report 
issued within the last four (4) years relating to any Taxes due from or with respect to Parent or any Parent Subsidiaries. 

(h)    None of the Parent Companies is, will be (regardless of whether the Company Merger occurs) or would be, 
as a result of the Transactions, required to include amounts in income, or exclude items of deduction (in either case for Tax 
purposes), for any Tax period as a result of (i) a change in method of Tax accounting or period; (ii) an installment sale or “open 
transaction” disposition; (iii) a prepaid amount received, accrued, or paid; (iv) deferred income or gain; (v) an election under 
Section 108(i) of the Code; (vi) Section 481 of the Code, or, in the case of each of the foregoing, any corresponding or similar 
provision of state, local, or non-U.S. Law; (vii) the recapture of any tax credit or other special tax benefit; or (viii) the use of any 
special accounting method (such as the long-term method for accounting for long-term contracts). None of the Parent Companies 
has pending a transaction under Section 1031 or 1033 of the Code or other tax-deferral transactions for which deferral will not be 
available as a result of the Transactions. 

(i)    None of the Parent Companies nor any other Person on behalf of the Parent Companies has requested any 
extension of time within which to file any income Tax Return, which income Tax Return has since not been filed. 

(j)    None of the Parent Companies is a party to any Tax indemnity, allocation or sharing agreement or similar 
agreement or arrangement, other than (i) any agreement or arrangement between Parent and any Parent Subsidiary (or between 
any Parent Subsidiaries), and (ii) provisions in commercial contracts not primarily relating to Taxes. 

(k)    None of the Parent Companies has participated in a “listed transaction” within the meaning of Section 
1.6011-4(b)(2) of the Treasury Regulations. Except for ordinary course transactions that may be “reportable transactions” solely 
on account of the recognition of a tax loss that are disclosed in Part 4.11(k) of the Parent Disclosure Schedule, none of the Parent 
Companies has participated in any “reportable transaction” (within the meaning of Section 1.6011-4(b) of the Treasury 
Regulations). 

(l)    In the past two (2) years, none of the Parent Companies has been a “distributing corporation” or a “controlled 
corporation” in a distribution in which the parties to such distribution treated the distribution as one to which Section 355 of the 
Code is applicable. 

(m)    None of the Parent Companies (i) is or has been a member of an affiliated group filing a consolidated federal 
income Tax Return (other than a group the common parent of which is/was a “taxable REIT subsidiary” (within the meaning of 
Section 856 of the Code)) or (ii) has any liability for the Taxes of any Person (other than another Parent Company) under 
Treasury Regulation Section 1.1502-6 (or any similar provision of state, local, or foreign Law), as a transferee or successor, by 
contract, or otherwise. 

(n)    There are no Tax Liens upon any property or assets of the Parent Companies except for Permitted Liens. 
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(o)    Parent does not have and will not have, as of the Closing, any current or accumulated “earnings and profits” 

for U.S. federal income tax purposes which would constitute “earnings and profits accumulated in any non-REIT 
year” (determined for purposes of Section 857(a)(2)(B) of the Code). 

(p)    Except as set forth in Part 4.11(p) of the Parent Disclosure Schedule, no Parent Subsidiary that is not a 
domestic corporation has ever been treated as other than a partnership or disregarded entity for U.S. federal income tax 
purposes, or has ever made an election on IRS Form 8832 with respect to its classification for U.S. federal income tax purposes. 
Without limitation of the foregoing, Parent OP is and always has been taxable as a partnership (and not as an association or 
publicly traded partnership taxable as a corporation) for U.S. federal income tax purposes. 

(q)    All of the liabilities of Parent OP have been incurred in the ordinary course of business. 

(r)    As of the date of this Agreement, none of the Parent Companies is aware of any fact or circumstance that 
could reasonably be expected to prevent the Company Merger from qualifying as a “reorganization” within the meaning of Section 
368(a) of the Code. 

Section 4.12    Employee Benefit Plans. 

(a)    Part 4.12(a) of the Parent Disclosure Schedule sets forth an accurate and complete list of each material 
Parent Benefit Plan. 

(b)    With respect to each Parent Benefit Plan, a complete and correct copy of each of the following documents (if 
applicable) has been made available to the Company: (i) the most recent plan documents and all amendments thereto and all 
related trust agreements or documentation pertaining to other funding vehicles (or, to the extent no such plan exists, a written 
summary of material terms); (ii) the most recent summary plan description, and all related summaries of material modifications 
thereto; (iii) the most recent IRS Form 5500 (including schedules and attachments) and financial statements; (iv) the most recent 
IRS determination or opinion letter issued with respect to each Parent Benefit Plan intended to be qualified under Section 401(a) 
of the Code; (v) the most recent financial statements and actuarial valuations, if applicable; and (vi) all material correspondence 
regarding the Parent Benefit Plan with any Governmental Entity. 

(c)    None of the Parent Companies maintains, sponsors, contributes to or is required to contribute to (and such 
entities have not, in the past six (6) years, had an obligation to contribute to) or has any Liability under or with respect to any (i) 
“multiemployer plan” as defined in Section 3(37) of ERISA, (ii) “employee pension benefit plan” (as such term is defined in 
Section 3(2) of ERISA) subject to the funding requirements of Section 412 of the Code or Title IV of ERISA, (iii) “multiple 
employer plan” (within the meaning of Section 210 of ERISA or Section 413(c) of the Code), (iv) “multiple employer welfare 
arrangement” (as such term is defined in Section 3(40) of ERISA), or (v) plan, program, Contract, policy, arrangement or 
agreement that provides for material post-retirement or post-termination health, life insurance or  
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other welfare type benefits except as required under Part 6 of Subtitle B of Title I of ERISA or Section 4980B of the Code. 
None of the Parent Companies is or has been subject to any Liability by reason of at any time being considered a single employer 
with any other Person under Section 414 of the Code. None of the Parent Companies nor any Parent ERISA Affiliate has 
incurred any present or contingent liability under Title IV of ERISA, nor does any condition exist which would reasonably be 
expected to result in any such liability. 

(d)    Each Parent Benefit Plan that is intended to qualify under Section 401(a) of the Code has received a current 
favorable determination or opinion letter from the IRS as to its qualified status and, to the Knowledge of Parent, nothing has 
occurred, whether by action or failure to act, that has would reasonably be expected to adversely affect the qualification of such 
Parent Benefit Plan. 

(e)    The Parent Benefit Plans have been maintained, funded and administered in accordance with their terms and 
applicable Law, including, without limitation, ERISA and the Code, except where the failure to so maintain, fund and administer 
would not reasonably be expected to have a Parent Material Adverse Effect. All required payments and/or contributions 
(including all employer contributions and employee salary reduction contributions) have either been made or have been accrued in 
accordance with the terms of the applicable Parent Benefit Plan and applicable Law, including to any funds or trusts established 
thereunder or in connection therewith. There are no pending or, to the Knowledge of Parent, threatened, suits, Legal Proceedings, 
disputes, claims (other than routine claims for benefits), arbitrations, audits, investigations, administrative or other proceedings 
relating to any Parent Benefit Plan (other than for benefits payable in the ordinary course of business) that would, individually or in 
the aggregate, reasonably be expected to have a Parent Material Adverse Effect. 

(f)    Except as expressly set forth on the applicable clause of Part 4.12(f)(i) or (ii) of the Parent Disclosure 
Schedule, none of the Transactions, entry into this Agreement, or shareholder approval of this Agreement and/or the Transactions 
(either alone or in connection with any other event) will (i) result in, or cause the acceleration of, vesting in, increase of or payment 
of, any benefits or compensation under any Parent Benefit Plan or (ii) result in any payment or benefit to any Person which would 
constitute an “excess parachute payment” (within the meaning of Section 280G of the Code). Parent has provided or made 
available to the Company a written waiver, executed by each of Parent’s 280G disqualified individuals who are “named executive 
officers”, waiving any payments or benefits set forth on Part 4.12(f)(i) of the Parent Disclosure Schedule. As of the Closing, the 
Parent Board (or, if appropriate, any committee thereof) shall have adopted any resolutions and taken any actions which are 
necessary to provide that the Transactions shall not constitute a “change in control” for purposes of effecting the waivers of 
payments and benefits described in the previous sentence. Except as set forth on Part 4.12(f)(iii) of the Parent Disclosure 
Schedule, none of the Parent Companies have any obligations to gross-up, indemnify or otherwise reimburse any current or 
former employee, director, trustee or individual independent contractor of the Parent Companies for any Taxes incurred by such 
individual, including, but not limited to, Taxes incurred under Section 409A or 4999 of the Code, or any interest or penalty related 
thereto. 
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Section 4.13    Labor Matters. As of the date hereof, the Parent Companies are in material compliance with all applicable 

Law and Orders governing labor or employment. 

(a)    Except as set forth on Part 4.13 of the Parent Disclosure Schedule, no Parent Company nor, to the 
Knowledge of Parent, any Parent Management Company, is party to any collective bargaining agreement or similar labor 
agreement (excluding personal services contracts). Except as set forth on Part 4.13 of the Parent Disclosure Schedule, the 
employees of the Parent Companies currently are not represented by a labor union or works council and there is not, to the 
Knowledge of Parent, any attempt to organize any employees of the Parent Companies (including any written demand for 
recognition or certification by any labor organization or group of employees of any Parent Company). Except as set forth on Part 
4.13 of the Parent Disclosure Schedule, to the Knowledge of Parent, no employee, independent contractor, consultant, temporary 
employee, leased employee or other service provider of any Parent Management Company (each, a “Parent Management 
Company Employee”) is currently represented by a labor union or works council and there is not any attempt to organize any 
Parent Management Company Employee (including any written demand for recognition or certification by any labor organization 
or group of Parent Management Company Employees). There are no representation or certification proceedings or petitions 
seeking a representation proceeding presently filed with the National Labor Relations Board or any other labor relations tribunal 
or authority in respect of any employees of the Parent Companies or, to the Knowledge of Parent, in respect of any Parent 
Management Company Employees; to the Knowledge of Parent, no such representation or certification proceeding or petition 
seeking a representation proceeding is threatened in writing to be brought or filed. To the Knowledge of Parent, no strike, 
slowdown, picketing, work stoppage or other material labor dispute by the employees of the Parent Companies or by the Parent 
Management Company Employees has materially affected the Parent Companies or the Parent Management Companies or is 
being threatened in writing. 

(b)    No Legal Proceeding by any employee of the Parent Companies for unpaid wages, bonuses, commissions, 
employment withholding Taxes, penalties, unpaid overtime, child labor or record keeping violations is pending or, to the 
Knowledge of Parent, is threatened under the FLSA, the Davis Bacon Act, the Walsh Healey Act or the Service Contract Act, or 
any other Law. No discrimination, harassment and/or retaliation Legal Proceeding by any employee of the Parent Companies, is 
pending or, to the Knowledge of Parent, is threatened against the Parent Companies or any employee, officer or trustee of the 
Parent Companies in their capacity as such, under the 1964 Civil Rights Acts, the Equal Pay Act, the ADEA, the ADA, the 
FMLA, the FLSA, ERISA or any other applicable Law or comparable state fair employment practices act. To the Knowledge of 
Parent, no wrongful discharge, retaliation, libel, slander or other Legal Proceeding by any employee of the Parent Companies that 
arises out of the employment relationship between the Parent Companies and their respective employees is pending or, to the 
Knowledge of Parent, is threatened against the Parent Companies under any applicable Law. 

(c)    To the Knowledge of Parent, no employee of the Parent Companies is in violation of any material term of any 
non-disclosure agreement, non-competition agreement or any other restrictive covenant agreement with a former employer relating 
to the right of any such  
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employee to be employed by the Parent Companies because of the nature of the business conducted by the Parent Companies or 
to the use of trade secrets or proprietary information of others. 

(d)    Within the past two (2) years, none of the Parent Companies has implemented any plant closing or layoff of 
employees that (in either case) required notification under the WARN Act. 

Section 4.14    Intellectual Property. 

(a)    Part 4.14(a) of the Parent Disclosure Schedule sets forth a correct and complete list of all Patents, registered 
Marks and registered Copyrights that are owned by the Parent Companies (“Registered Parent Intellectual Property 
Assets”). 

(b)    Except as set forth in Part 4.14(b) of the Parent Disclosure Schedule and as would not, individually or in the 
aggregate, be reasonably likely to have a Parent Material Adverse Effect: 

(i)    one of the Parent Companies exclusively owns the Parent Intellectual Property Assets, free and clear 
of all Liens; 

(ii)    all Registered Parent Intellectual Property Assets have been duly maintained (including the payment 
of maintenance fees) and are not expired, cancelled or abandoned and, to the Knowledge of Parent, are valid and 
enforceable, except for issuances, registrations or applications that the applicable Parent Company has permitted to expire 
or has cancelled or abandoned in its reasonable business judgment; 

(iii)    there are no pending or, to the Knowledge of Parent, threatened claims in writing against the Parent 
Companies alleging that the operation of the business of such the Parent Company as currently conducted infringes the 
rights of any Person in or to any Intellectual Property Assets (“Parent Third Party IP Rights”) or that any of the Parent 
Intellectual Property Assets are invalid or unenforceable; 

(iv)    to the Knowledge of Parent, the operation of the business of the Parent Companies as currently 
conducted does not infringe the rights of any Person in or to any Parent Third Party IP Rights; and 

(v)    to the Knowledge of Parent, there is no infringement by any Person of any of the Parent Intellectual 
Property Assets. 

Section 4.15    Insurance. 

(a)    Parent has made available to the Company the material insurance policies held by, or for the benefit of the 
Parent Companies as of the date of this Agreement. Except as would not, individually or in the aggregate, reasonably be expected 
to have a Parent Material Adverse Effect, (i) all insurance policies maintained by the Parent Companies are in full force  
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and effect, (ii) all premiums due and payable thereon have been paid, and (iii) none of the Parent Companies is in breach of or 
default under any of such insurance policies. 

(b)    From January 1, 2016 through the date hereof, none of the Parent Companies has received any written 
communication notifying any of the Parent Companies of any (i) premature cancellation or invalidation of any material insurance 
policy held by any Parent Company (except with respect to policies that have been replaced with similar policies), (ii) written 
refusal of any coverage or rejection of any material claim under any material insurance policy held by the Parent Companies or (iii) 
material adjustment in the amount of the premiums payable with respect to any material insurance policy held by Parent. Except as 
set forth in Part 4.15(b) of the Parent Disclosure Schedule, as of the date hereof, there is no pending material claim by any Parent 
Company against any insurance carrier under any insurance policy held by any Parent Company. 

Section 4.16    Authority; Binding Nature of Agreement. 

(a)    Parent has the requisite real estate investment trust power and authority to enter into and to perform its 
obligations under this Agreement and, subject to the affirmative vote of not less than a majority of the votes cast by the holders of 
the outstanding Parent Common Shares entitled to vote on the matter at the Parent Shareholders Meeting to approve the Parent 
Share Issuance in connection with the Company Merger (the “Parent Shareholder Approval”), to consummate the 
Transactions. The Parent Board has duly adopted resolutions unanimously (i) approving and declaring advisable this Agreement 
and the Mergers and the other Transactions, (ii) approving the execution, delivery and performance of this Agreement and, 
subject to obtaining the Parent Shareholder Approval, the consummation by Parent of the Transactions, (iii) directing that, subject 
to the terms and conditions of this Agreement, the Parent Share Issuance be submitted to the shareholders of Parent for their 
approval, and (iv) resolving to, subject to the terms and conditions of this Agreement, recommend the approval of the Parent 
Share Issuance by the shareholders of Parent (the “Parent Board Recommendation”), which resolutions, except as permitted 
under Section 5.3, have not been subsequently rescinded, withdrawn or modified in a manner adverse to the Company. The 
execution and delivery of this Agreement by Parent and the consummation by Parent of the Transactions have been duly 
authorized by all necessary trust or corporate action on the part of Parent, and no other trust or corporate proceedings on the part 
of Parent are necessary to authorize the execution, delivery and performance by Parent of this Agreement other than, with respect 
to consummation of the Company Merger, obtaining the Parent Shareholder Approval. This Agreement has been duly executed 
and delivered on behalf of the Parent Parties and, assuming the due authorization, execution and delivery of this Agreement on 
behalf of the Parent Parties, constitutes the valid and binding obligation of Parent, enforceable against the Parent Parties in 
accordance with its terms, subject to the Bankruptcy and Equity Exception. 

(b)    Merger Sub is a newly formed, wholly-owned Subsidiary of Parent and has the requisite power and authority 
to enter into and to perform its obligations under this Agreement and to consummate the Transactions. Parent, as the sole member 
of Merger Sub, has (i) determined that the Transactions are in the best interests of Merger Sub and its sole member,  
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(ii) declared that this Agreement is advisable and (iii) authorized and approved the execution, delivery and performance of this 
Agreement by Merger Sub in accordance with the MD LLC Act. The execution and delivery of this Agreement by Merger Sub 
and the consummation by Merger Sub of the Transactions have been duly authorized by all necessary action on the part of 
Merger Sub, and no other proceedings on the part of Merger Sub are necessary to authorize this Agreement or to consummate 
the Transactions. 

(c)    Merger OP is a newly formed, indirect wholly-owned Subsidiary of Parent OP and has the requisite power 
and authority to enter into and to perform its obligations under this Agreement and to consummate the Transactions. Parent OP, 
as the sole member of the general partner of Merger OP, has (i) determined that the Transactions are in the best interests of 
Merger OP and its limited partners, (ii) declared that this Agreement is advisable and (iii) authorized and approved the execution, 
delivery and performance of this Agreement by Merger OP. The execution and delivery of this Agreement by Merger OP and the 
consummation by Merger OP of the Transactions have been duly authorized by all necessary action on the part of the Merger 
OP, and no other proceedings on the part of Merger OP are necessary to authorize this Agreement or to consummate the 
Transactions. 

Section 4.17    Vote Required. The Parent Shareholder Approval is the only vote or consent of the holders of any class of 
securities of Parent necessary to approve the Company Merger and the other Transactions, including the issuance of Parent 
Common Shares in connection with the Company Merger. Parent, as the sole general partner and as a limited partner of Parent 
OP, has approved this Agreement and the Partnership Merger, and such approval is the only approval necessary from the holders 
of any class of securities of Parent OP for the approval of this Agreement, the Partnership Merger and the other Transactions. 

Section 4.18    Non-Contravention; Consents. Except in the case of clauses (b) and (c), for violations and defaults that 
would not, individually or in the aggregate, reasonably be expected to have a Parent Material Adverse Effect and as set forth on 
Part 4.18 of the Parent Disclosure Schedule, the execution and delivery of this Agreement by the Parent Parties and the 
consummation by the Parent Parties of the Transactions will not: (a) cause a violation of any of the provisions of the Organizational 
Documents of any Parent Company; (b) cause a violation by the Parent Companies of any Law applicable to the business of any 
Parent Company; or (c) require any consent, notice or approval under, violate, conflict with, result in any breach of, or constitute 
a default under (with or without notice or lapse of time, or both), or result in termination or give to others any right of termination, 
vesting, amendment, acceleration, notification, cancellation, purchase or sale under or result in the triggering of any payment or 
creation of a Lien (other than a Parent Permitted Lien) upon any of the respective properties or assets (including rights) of any 
Parent Company, pursuant to, any Contract to which any Parent Company is a party (or by which any of their respective 
properties or assets (including rights) are bound) or any Parent Permit. Except as may be required by the Exchange Act, the 
MRL, the MD LLC Act, the DRULPA, the listing requirements of the NYSE, and such filings with the SEC as may be required 
to be made by Parent in connection with this Agreement and the Mergers, including (i) the Joint Proxy Statement and (ii) the Form 
S-4, none of the Parent Companies is required to make any filing with or to obtain any consent from any Person at or prior to the  
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Partnership Merger Effective Time in connection with the execution and delivery of this Agreement by the Parent Companies or 
the consummation by the Parent Companies of the Transactions, except where the failure to make any such filing or obtain any 
such consent would not reasonably be expected to have a Parent Material Adverse Effect. 

Section 4.19    Opinion of Financial Advisor. The Parent Board has received from Raymond James & Associates, Inc. 
(“Raymond James”) an opinion, to the effect that, as of the date of such opinion and based upon and subject to the assumptions, 
qualifications, matters and limitations set forth therein, the Merger Consideration is fair, from a financial point of view, to Parent. A 
signed copy of such opinion shall be made available to the Company as soon as practicable after receipt thereof by Parent, for 
information purposes only. 

Section 4.20    Brokers. Except for Raymond James and Merrill Lynch, Pierce, Fenner & Smith Incorporated (“Merrill 
Lynch”), there are no investment bankers, brokers or finders that have been retained by or are authorized to act on behalf of the 
Parent Parties who are entitled to any banking, broker’s, finder’s or similar fee or commission in connection with the Mergers and 
the other Transactions. Parent has made available to the Company true and complete copies of all Contracts between the Parent 
Parties and Raymond James, and between the Parent Parties and Merrill Lynch, relating to the Transactions, which agreements 
disclose all fees payable thereunder. 

Section 4.21    Investment Company Act. None of the Parent Companies is required to be registered as an investment 
company under the Investment Company Act of 1940, as amended. 

Section 4.22    Takeover Statutes. Each of Parent and Parent’s Affiliates has taken such actions and votes as are 
necessary on its part to render the provisions of any Takeover Statute inapplicable to this Agreement, the Mergers and the other 
Transactions. 

Section 4.23    Not an Interested Stockholder. Except as set forth on Part 4.23 of the Parent Disclosure Schedule, none 
of the Parent Parties or any of their respective Affiliates, within the past five years, has beneficially owned (as defined in Rule 13d-
3 under the Exchange Act) any Company Capital Shares or Operating Company Partnership Units or any securities that are 
convertible into or exchangeable or exercisable for Company Capital Shares or Operating Company Partnership Units, or holds 
any rights to acquire or vote any Company Capital Shares or Operating Company Partnership Units, other than pursuant to this 
Agreement. None of the Parent Parties or any of their Subsidiaries, or the “Affiliates” or, to the Knowledge of Parent, the 
“associates” of any such person, within the past five years, has been an “interested stockholder” of the Company, in each case as 
defined in Section 3-601 of the MGCL. 

Section 4.24    Sufficient Funds. Parent has delivered to the Company true, complete and correct copies as of the date of 
this Agreement of an executed commitment letter (as the same may be amended or replaced in accordance with Section 5.13, the 
“Debt Financing Commitment”), pursuant to which the Debt Financing Sources have agreed, subject to the terms and 
conditions thereof, to provide or cause to be provided the debt amounts set forth therein (the “Debt Financing”). As of the date 
hereof, the Debt Financing Commitment is in full force and effect and is the legal, valid and binding obligation of Parent and any 
Affiliates of Parent party  
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thereto (and, to Parent’s knowledge, the Debt Financing Sources) and enforceable against Parent and any Affiliates of Parent 
(and, to Parent’s knowledge, the Debt Financing Sources) in accordance with its terms, subject to the Bankruptcy and Equity 
Exception. As of the date hereof, the Debt Financing Commitment has not been amended or modified and the commitments 
contained in the Debt Financing Commitment have not been withdrawn or rescinded in any respect. Assuming the accuracy of the 
Company’s representations and warranties set forth in Article 3, as of the date hereof, no event has occurred which, with or 
without notice, lapse of time or both, would constitute a default or breach on the part of the Parent Parties and to the knowledge 
of Parent, any other party thereto, under the Debt Financing Commitment and no Parent Party has any reason to believe that it will 
be unable to satisfy on a timely basis any term or condition of closing to be satisfied by it (and, to the knowledge of Parent, any 
other party thereto) in the Debt Financing Commitment on or prior to the Closing Date. There are no conditions precedent related 
to the funding of the full amount of the Debt Financing other than as set forth in or contemplated by the Debt Financing 
Commitment. As of the date hereof, there are no side letters or other Contracts (except for customary fee letters, true and 
complete copies of which have been provided to the Company, except that financial and economic terms not affecting 
conditionality may be redacted) related to the funding of the full amount of the Debt Financing other than as set forth in the Debt 
Financing Commitment. Subject to the terms and conditions set forth in the Debt Financing Commitment, the aggregate proceeds 
contemplated by the Debt Financing Commitment, together with Parent’s available cash, will be sufficient to pay the Cash 
Consideration, the Fractional Share Consideration and all amounts required to be paid in connection with the consummation of the 
Transactions and any other related fees and expenses. The obligations of Parent and Merger Sub under this Agreement are not 
subject to any conditions regarding Parent’s, Merger Sub’s, their respective Affiliates’ or any other Person’s (including, for the 
avoidance of doubt, the Company’s or any Subsidiary of the Company’s) ability to obtain the Debt Financing. 

Section 4.25    Absence of Certain Agreements. As of the date hereof, none of the Parent Parties nor any of their 
respective controlled Affiliates has entered into any agreement, arrangement or understanding (in each case, whether oral or 
written), or authorized, committed or agreed to enter into any agreement, arrangement or understanding (in each case, whether 
oral or written), (i) pursuant to which any shareholder of the Company or limited partner of the Operating Partnership would be 
entitled to receive, in respect of any Company Common Share or Operating Partnership Unit, consideration of a different amount 
or nature than the Merger Consideration or pursuant to which any shareholder of the Company or limited partner of the Operating 
Partnership has agreed to vote to adopt this Agreement or has agreed to vote against any Superior Proposal or (ii) pursuant to 
which any shareholder of the Acquired Companies has agreed to make an investment in, or contribution to, any of the Parent 
Parties in connection with the Transactions, in each case that would not terminate and be void concurrently with any termination of 
this Agreement. Other than this Agreement and the Confidentiality Agreement, as of the date hereof, there are no Contracts or any 
commitments to enter into any Contract between Parent, Parent OP, Merger Sub or Merger OP or any of their respective 
controlled Affiliates, on the one hand, and any trustee, officer, employee or shareholder of the Company or the Operating 
Partnership, on the other hand, relating to the Transactions or the operations of the Surviving  
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Entity after the Company Merger Effective Time or the Surviving Partnership after the Partnership Merger Effective Time. 

Section 4.26    Information in the Joint Proxy Statement. None of the information supplied or to be supplied in writing by 
or on behalf of the Parent Companies for inclusion or incorporation by reference into (i) the Form S-4 will, at the time the Form 
S-4 is filed with the SEC, at any time the Form S-4 is amended or supplemented or at the time the Form S-4 is declared effective 
by the SEC, contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or 
necessary to make the statements therein not misleading, or (ii) the Joint Proxy Statement will, at the date the Joint Proxy 
Statement is first mailed to the shareholders of the Company and of Parent, at the time of the Company Shareholder Meeting, at 
the time of the Parent Shareholder Meeting and at the time the Form S-4 is declared effective by the SEC, contain any untrue 
statement of a material fact or omit to state any material fact required to be stated therein or necessary to make the statements 
therein, in light of the circumstances in which they were made, not misleading. All documents that Parent is responsible for filing 
with the SEC in connection with the Transactions, to the extent relating to the Parent Companies or other information supplied by 
or on behalf of the Parent Companies for inclusion therein, will comply as to form, in all material respects, with the provisions of 
the Securities Act or the Exchange Act, as applicable, and the rules and regulations of the SEC thereunder and each such 
document required to be filed with any Governmental Entity (other than the SEC) will comply in all material respects with the 
provisions of any applicable Law as to the information required to be contained therein. The representations and warranties 
contained in this Section 4.26 will not apply to statements or omissions included in the Form S-4 or the Joint Proxy Statement to 
the extent based upon information supplied to Parent by or on behalf of the Company. 

ARTICLE 5      
COVENANTS 

Section 5.1    Interim Operations of the Company Parties. The Company Parties agree that, between the date hereof and 
the Company Merger Effective Time or the Partnership Merger Effective Time, as applicable, except (i) to the extent Parent shall 
otherwise consent in writing (which consent shall not be unreasonably withheld, conditioned or delayed), (ii) as set forth in Part 
5.1 of the Company Disclosure Schedule, (iii) as contemplated or permitted by this Agreement, (iv) as may be necessary or 
appropriate to carry out the Transactions, (v) as may be required to facilitate compliance with any Law or Contract, or (vi) as 
required by the rules or regulations of NYSE, the Company Parties shall, and shall cause their Subsidiaries to, (x) use 
commercially reasonable efforts to conduct their operations in the ordinary course of business consistent with past practice in all 
material respects and (y) use commercially reasonable efforts to maintain and preserve substantially intact the business 
organization of the Acquired Companies, to retain the services of their current officers and key employees, to preserve their assets 
and properties in good repair and condition and to preserve the goodwill and current relationships of the Acquired Companies 
with persons with which the Acquired Companies have significant business relations. Without limiting the foregoing, except as set 
forth in Part 5.1 of the Company Disclosure Schedule, as contemplated or required by any other provision of this  
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Agreement or any Company Management Agreement Document to which any Acquired Company is bound or as required by 
applicable Law, or by any Governmental Entity of competent jurisdiction, the Company Parties shall not, nor shall they permit any 
of their Subsidiaries to, between the date hereof and the Company Merger Effective Time or the Partnership Merger Effective 
Time, as applicable, do any of the following without the prior written consent of Parent (which consent shall not be unreasonably 
withheld, conditioned or delayed): 

(a)    amend any of the Acquired Companies’ Organizational Documents (whether by merger, consolidation or 
otherwise); 

(b)    (i) declare, set aside or pay any dividends on, or make any other distributions (whether in cash, stock, 
property or otherwise) in respect of, or enter into any agreement with respect to the voting of, any capital stock or other securities 
of any Acquired Company, other than (A) the payment of dividends or distributions declared prior to the date of this Agreement, 
(B) the payment of dividends on Company Preferred Shares in accordance with their respective terms as set forth in the Company 
Declaration of Trust, (C) for distributions on the Operating Partnership Preferred Units in accordance with their respective terms, 
(D) dividends or distributions declared, set aside or paid by any Acquired Company (other than a Subsidiary REIT) to any other 
Acquired Company that is, directly or indirectly, wholly owned by the Company, (E) distributions required for the Company or 
any Subsidiary REIT to maintain its status as a REIT under the Code or avoid the incurrence of any income or excise Taxes by 
the Company or any Subsidiary REIT pursuant to Section 5.16(a), and (F) distributions resulting from the vesting or settlement of 
Company Compensatory Awards, (ii) split, combine or reclassify any capital stock or other securities of the Acquired 
Companies, (iii) except as otherwise provided in Section 5.1(c), issue or authorize the issuance of any other securities in respect 
of, in lieu of or in substitution for, shares of capital stock of any Acquired Company, (iv) except as otherwise provided in Section 
5.1(c), purchase, redeem or otherwise acquire any shares of capital stock or other securities of any Acquired Company, except 
for acquisitions of Company Common Shares by the Company in satisfaction by holders of Company Compensatory Awards of 
applicable withholding Taxes, or (v) enter into any amendment or other modification to the material terms of any material 
Indebtedness for borrowed money of the Acquired Companies; 

(c)    (%4) issue, deliver (whether through the issuance or granting of options, warrants, commitments, 
subscriptions, rights to purchase or otherwise), sell, grant, pledge, transfer, subject to any Lien or dispose of any Company, 
Operating Partnership or other Acquired Company securities or any other securities convertible into or exchangeable for 
Company, Operating Partnership or other Acquired Company securities, other than (A) the issuance of Company Common 
Shares upon the settlement of Deferred Share Awards or Performance Awards that are outstanding on the date hereof, in 
accordance with the equity award’s terms as in effect on the date hereof, (B) the issuance of Company Common Shares upon 
conversion of Company Preferred Shares or upon redemption of Operating Partnership Units, in accordance with their respective 
terms existing on the date hereof, or (C) grants or awards of Company securities required to be made pursuant to the terms of 
existing employment or other  
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compensation agreements or arrangements in effect as of the date hereof and expressly identified on Part 5.1(c)(i)(C) of the 
Company Disclosure Schedule, or (%4) amend any term of any security of the Acquired Companies (in each case, whether by 
merger, consolidation or otherwise); 

(d)    adopt a plan or agreement of, or resolutions providing for or authorizing, complete or partial liquidation, 
dissolution, merger, consolidation, restructuring, recapitalization or other reorganization, each with respect to any of the Acquired 
Companies; 

(e)    except as set forth on Part 5.1(e) of the Company Disclosure Schedule, (%4) increase the salary, wages, 
benefits, bonuses, severance or other compensation payable or to become payable to the Company’s or any other Acquired 
Company’s current or former trustees, directors, officers or employees, except for (x) increases or payments in the ordinary 
course of business consistent with past practice with respect to any employee with an annual base salary below $150,000, or (y) 
increases required under any Company Benefit Plan or under applicable Law, which increases are, to the Knowledge of the 
Company as of the date hereof, identified on Part 5.1(e)(i)(y) of the Company Disclosure Schedule; (%4) terminate the 
employment of any employee, other than for “cause,” or hire any new employee other than those for whom an offer of 
employment has already been extended prior to the date hereof; or (%4) enter into any new employment, loan, retention, 
consulting, indemnification, change-in-control, termination or similar agreement enter into, adopt, amend or terminate any 
Company Benefit Plan or take any action to fund, accelerate or in any way secure the payment of compensation or benefits under 
any employee plan, agreement, contract or arrangement or Company Benefit Plan; 

(f)    modify, amend, extend or enter into any labor agreement, collective bargaining agreement or similar 
agreement with any labor union, labor organization or other employee representative body; 

(g)    recognize or certify any labor union, labor organization, works council, group of employees or other 
employee representative body as the bargaining representative for any employees of the Acquired Companies; 

(h)    acquire any business, assets or capital stock of any Person or division thereof, whether in whole or in part 
(and whether by purchase of stock, purchase of assets, merger, consolidation, or otherwise), other than (i) one or more 
acquisitions of personal property (and not real property) in the ordinary course of business consistent with past practice that, 
individually, involve a purchase price of not more than $2,500,000 and (ii) acquisitions of assets or real property pursuant to 
Contracts listed in Part 5.1(h) of the Company Disclosure Schedule; 

(i)    sell, lease, license, pledge, transfer, ground lease, subject to any Lien or otherwise dispose of any material 
assets or material properties except (i) pursuant to existing Contracts, (ii) Permitted Liens incurred in the ordinary course of 
business, (iii) sales of inventory or used equipment in the ordinary course of business, or (iv) other than with respect to any real 
property (including any Company Real Property) in cases that would not, individually or in the aggregate, reasonably be expected 
to have a Company Material Adverse Effect; 
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(j)    change any of the accounting methods used by the Company Parties materially affecting their assets, Liabilities 

or business, except for such changes that are required by GAAP or Regulation S-X promulgated under the Exchange Act or as 
otherwise specifically disclosed in the Company SEC Documents filed prior to the date hereof; 

(k)    (i) incur, assume, refinance or guarantee any long-term or short-term Indebtedness or issue any debt 
securities, except (A) for borrowings and guarantees under the Company’s or any of its Subsidiaries’ current credit facilities in the 
ordinary course of business (including to the extent necessary to pay dividends permitted by Section 5.1(b)), or (B) in respect of 
Indebtedness owing by any wholly owned Subsidiary of the Company to the Company or another wholly-owned Subsidiary of 
the Company, (ii) assume, guarantee, endorse or otherwise become liable or responsible (whether directly, contingently or 
otherwise) for the obligations of any other Person (other than any Acquired Company); (iii) prepay any Indebtedness, except for 
(A) repayments of Indebtedness in the ordinary course of business (specifically excluding the loans secured, directly or indirectly, 
by any Company Real Property), and (B) mandatory payments under the terms of any Indebtedness in accordance with its terms, 
or (iv) make loans, advances or capital contributions to or investments in any Person (other than (x) as required by any joint 
venture agreement or (y) as permitted pursuant to Section 5.1(l)); 

(l)    make any capital expenditures or enter into any Contract for any renovation, construction or capital 
expenditure other than (i) capital expenditures set forth in the capital expenditure budget set forth on Part 5.1(l) of the Company 
Disclosure Schedule; provided, however, that the Company shall not commit capital of $1,000,000 or more to any project 
referred to in such capital expenditure budget without the prior written consent of Parent, (ii) capital expenditures required by 
Law, (iii) expenditures permitted to be made by Company Management Companies from reserved funds pursuant to and as 
permitted under the Company Management Agreement Documents, (iv) emergency capital expenditures in any amount that the 
Company determines is necessary in its reasonable judgment to maintain its ability to operate its businesses in the ordinary course, 
(v) subject to the proviso in clause (i), capital expenditures in any amount not exceeding $5,000,000 in the aggregate for all 
projects of the Acquired Companies; provided that the Company shall consult in good faith with Parent before undertaking any 
capital expenditures exceeding $20,000 per key at any Company Real Property, or (vi) Contracts related to capital expenditures 
permitted by clauses (i) through (v); 

(m)    settle or compromise any claim or Legal Proceeding (whether or not commenced prior to the date of this 
Agreement), other than any Legal Proceeding providing solely for the payment of an amount less than $2,000,000 individually or 
$5,000,000 in the aggregate (net of any amount covered by insurance or indemnification), but in no event shall the Acquired 
Companies settle any Transaction Litigation except in accordance with the provisions of Section 5.12; 

(n)    enter into any new line of business; 

(o)    fail to maintain in full force and effect material insurance policies or comparable replacement policies covering 
Acquired Companies and their respective properties, assets and businesses in a form and amount consistent with past practice; 
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(p)    (i) amend in any material respect or terminate, or waive compliance with the material terms of or material 

breaches under, or assign, or renew or extend (except as may be required under the terms thereof) any Material Company Space 
Lease or Material Company Lease, (ii) enter into, amend, terminate, or waive compliance with the terms of or breaches under, or 
assign, or renew or extend (except as may be required under the terms thereof) any other Company Material Contract or (iii) 
enter into a new Contract that, if entered into prior to the date of this Agreement, would have been a Company Material Contract; 

(q)    (i) initiate or consent to any material zoning reclassification of any Company Real Property or any material 
change to any approved site plan (in each case, that is material to such Company Real Property or plan, as applicable), special 
use permit or other land use entitlement affecting any material Company Real Property in any material respect or (ii) amend, 
modify or terminate, or authorize any Person to amend, modify, terminate or allow to lapse, any material Company Permit; 

(r)    except in each case to the extent the Company determines, after prior consultation with Parent, that such 
action is reasonably necessary to preserve the status of the Company as a REIT or to preserve the status of any Company 
Subsidiary as a REIT, partnership, disregarded entity, TRS, or QRS for U.S. federal income tax purposes, file any material Tax 
Return materially inconsistent with past practice, make or change any material Tax election (it being understood and agreed, for 
the avoidance of doubt, that nothing in this Agreement shall preclude the Company from designating dividends paid by it as 
“capital gain dividends” within the meaning of Section 857 of the Code), settle or compromise any material Tax claim or 
assessment by any Governmental Entity, change any accounting method with respect to Taxes, enter into any closing agreement 
with a taxing authority, surrender any right to claim a refund of a material amount of Taxes or consent (other than in the ordinary 
course of business) to any extension or waiver of the limitation period applicable to any material Tax claim or assessment; 

(s)    enter into or amend any Company Tax Protection Agreement or take any action or fail to take any action that 
would violate or be inconsistent with any Company Tax Protection Agreement or otherwise give rise to a material liability with 
respect thereto; or 

(t)    authorize, commit or agree to take any of the foregoing actions. 

Notwithstanding the foregoing, nothing contained in this Agreement shall give to the Parent Parties, directly or indirectly, 
rights to control or direct the operations of the Acquired Companies prior to the Partnership Merger Effective Time.  

Section 5.2    Interim Operations of the Parent Parties. The Parent Parties agree that, between the date hereof and the 
Company Merger Effective Time or the Partnership Merger Effective Time, as applicable, except (i) to the extent the Company 
shall otherwise consent in writing (which consent shall not be unreasonably withheld, conditioned or delayed), (ii) as set forth in 
Part 5.2 of the Parent Disclosure Schedule, (iii) as contemplated or permitted by this Agreement, (iv) as may be necessary or 
appropriate to carry out the Transactions, (v) as may be required to facilitate compliance with any Law or Contract, or (vi) as 
required by the rules or regulations of NYSE, the Parent Parties shall, and shall cause their Subsidiaries to, (x) use  
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commercially reasonable efforts to conduct their operations in the ordinary course of business consistent with past practice in all 
material respects and (y) use commercially reasonable efforts to maintain and preserve substantially intact the business 
organization of the Parent Companies, to retain the services of their current officers and key employees, to preserve their assets 
and properties in good repair and condition and to preserve the goodwill and current relationships of the Parent Companies with 
persons with which the Parent Companies have significant business relations. Without limiting the foregoing, except as set forth in 
Part 5.2 of the Parent Disclosure Schedule, as contemplated or required by any other provision of this Agreement or any Parent 
Management Agreement Document to which any Parent Company is bound or as required by applicable Law, or by any 
Governmental Entity of competent jurisdiction, the Parent Parties shall not, nor shall they permit any of their Subsidiaries to, 
between the date hereof and the Company Merger Effective Time or the Partnership Merger Effective Time, as applicable, do any 
of the following without the prior written consent of the Company (which consent shall not be unreasonably withheld, conditioned 
or delayed): 

(a)    amend any of the Parent Companies’ Organizational Documents (whether by merger, consolidation or 
otherwise); 

(b)    (i) declare, set aside or pay any dividends on, or make any other distributions (whether in cash, stock, 
property or otherwise) in respect of, or enter into any agreement with respect to the voting of, any capital stock or other securities 
of any Parent Company, other than (A) the payment of dividends or distributions declared prior to the date of this Agreement, (B) 
the declaration and payment by Parent and Parent OP of regular quarterly dividends per Parent Common Share and Parent OP 
Common Unit, in accordance with past practice and in amount not to exceed $0.38 per Parent Common Share or Parent OP 
Common Unit (the “Parent Common Quarterly Dividend”), (C) the payment of dividends on Parent Preferred Shares in 
accordance with their respective terms as set forth in the Parent Declaration of Trust, (D) for distributions on the Parent OP 
Preferred Units in accordance with their respective terms, (E) dividends or distributions declared, set aside or paid by any Parent 
Company to any other Parent Company that is, directly or indirectly, wholly owned by Parent, (F) distributions required for 
Parent or any Subsidiary REIT to maintain its status as a REIT under the Code or avoid the incurrence of any income or excise 
Taxes by Parent or any Subsidiary REIT, (G) the payment of dividends or distributions permitted by Section 5.16 and (H) 
distributions resulting from the vesting or settlement of Parent Compensatory Awards set forth in Part 5.2(b) of the Parent 
Disclosure Schedule, (ii) split, combine or reclassify any capital stock of the Parent Companies, (iii) except as otherwise provided 
in Section 5.2(c), issue or authorize the issuance of any other securities in respect of, in lieu of or in substitution for, shares of 
capital stock or other equity interests of any Parent Company, (iv) except as otherwise provided in Section 5.2(c), purchase, 
redeem or otherwise acquire any shares of capital stock or other securities of any Parent Company, except for acquisitions of 
Parent Common Shares by Parent in satisfaction by holders of Parent Compensatory Awards of applicable withholding Taxes, or 
(v) enter into any amendment or other modification to the material terms of any material Indebtedness for borrowed money of the 
Parent Companies; 
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(c)    (%4) issue, deliver (whether through the issuance or granting of options, warrants, commitments, 

subscriptions, rights to purchase or otherwise), sell, grant, pledge, transfer, subject to any Lien or dispose of any Parent, Parent 
OP or other Parent Company securities or any other securities convertible into or exchangeable for Parent, Parent OP or other 
Parent Company securities, other than (A) the issuance of Parent Common Shares upon the settlement of Parent Compensatory 
Awards that are outstanding on the date hereof, in accordance with the equity award’s terms as in effect on the date hereof, (B) 
the issuance of Parent Common Shares upon conversion of Parent Preferred Shares or upon redemption of Parent OP Units, in 
accordance with their respective terms existing on the date hereof, or (C) grants or awards of Parent securities required to be 
made pursuant to the terms of existing employment or other compensation agreements or arrangements in effect as of the date 
hereof and expressly identified on Part 5.2(c)(i)(C) of the Parent Disclosure Schedule, or (%4) amend any term of any security of 
the Parent Companies (in each case, whether by merger, consolidation or otherwise); 

(d)    adopt a plan or agreement of, or resolutions providing for or authorizing, complete or partial liquidation, 
dissolution, merger, consolidation, restructuring, recapitalization or other reorganization, each with respect to any of the Parent 
Companies; 

(e)    except as set forth on Part 5.2(e) of the Parent Disclosure Schedule, (%4) increase the salary, wages, 
benefits, bonuses, severance or other compensation payable or to become payable to Parent’s current or former trustees or 
employees, except for (x) increases or payments in the ordinary course of business consistent with past practice with respect to 
any employee with an annual base salary below $150,000, or (y) increases required under any Parent Benefit Plan or under 
applicable Law; or (%4) other than in the ordinary course of business, enter into any new employment, loan, retention, consulting, 
indemnification, change-in-control, termination or similar agreement or enter into, adopt, amend or terminate any Parent Benefit 
Plan or take any action to fund, accelerate or in any way secure the payment of compensation or benefits under any employee 
plan, agreement, contract or arrangement or Parent Benefit Plan; 

(f)    except as set forth on Part 5.2(f) of the Parent Disclosure Schedule, modify, amend, extend or enter into any 
labor agreement, collective bargaining agreement or similar agreement with any labor union, labor organization or other employee 
representative body; 

(g)    recognize or certify any labor union, labor organization, works council, group of employees or other 
employee representative body as the bargaining representative for any employees of the Parent Companies; 

(h)    acquire any business, assets or capital stock of any Person or division thereof, whether in whole or in part 
(and whether by purchase of stock, purchase of assets, merger, consolidation, or otherwise), other than (i) one or more 
acquisitions of personal property (and not real property) in the ordinary course of business consistent with past practice that, 
individually, involve a purchase price of not more than $2,500,000 and (ii) acquisitions of assets or real property pursuant to 
Contracts listed in Part 5.2(h) of the Parent Disclosure Schedule; 
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(i)    sell, lease, license, pledge, transfer, ground lease, subject to any Lien or otherwise dispose of any material 

assets or material properties except (i) as set forth on Part 5.2(i) of the Parent Disclosure Schedule, (ii) pursuant to existing 
Contracts, (iii) Permitted Liens incurred in the ordinary course of business, (iv) sales of inventory or used equipment in the 
ordinary course of business, or (v) other than with respect to any real property (including any Parent Real Property) in cases that 
would not, individually or in the aggregate, reasonably be expected to have a Parent Material Adverse Effect; 

(j)    change any of the accounting methods used by the Parent Parties materially affecting their assets, Liabilities or 
business, except for such changes that are required by GAAP or Regulation S-X promulgated under the Exchange Act or as 
otherwise specifically disclosed in the Parent SEC Documents filed prior to the date hereof; 

(k)    (i) incur, assume, refinance or guarantee any long-term or short-term Indebtedness or issue any debt 
securities, except (A) for borrowings and guarantees under Parent’s or any of its Subsidiaries’ current credit facilities in the 
ordinary course of business (including to the extent necessary to pay dividends permitted by Section 5.2(b)), (B) in respect of 
Indebtedness owing by any wholly owned Subsidiary of Parent to Parent or another wholly-owned Subsidiary of Parent or 
Indebtedness incurred or refinanced in connection with the Transactions or (C) in connection with financing the Cash 
Consideration or refinancing of any Indebtedness of the Acquired Companies in connection with the Transactions, (ii) assume, 
guarantee, endorse or otherwise become liable or responsible (whether directly, contingently or otherwise) for the obligations of 
any other Person (other than any Parent Company); (iii) prepay any Indebtedness, except for (A) repayments of Indebtedness in 
the ordinary course of business (specifically excluding the loans secured, directly or indirectly, by any Parent Real Property), and 
(B) mandatory payments under the terms of any Indebtedness in accordance with its terms, or (iv) make loans, advances or 
capital contributions to or investments in any Person (other than (x) as required by any joint venture agreement or (y) as permitted 
pursuant to Section 5.2(l)); 

(l)    make any capital expenditures or enter into any Contract for any renovation, construction or capital 
expenditure other than (i) capital expenditures set forth in the capital expenditure budget set forth on Part 5.2(l) of the Parent 
Disclosure Schedule, (ii) capital expenditures required by Law, (iii) expenditures permitted to be made by Parent Management 
Companies from reserved funds pursuant to and as permitted under the Parent Management Agreement Documents, (iv) 
emergency capital expenditures in any amount that Parent determines is necessary in its reasonable judgment to maintain its ability 
to operate its businesses in the ordinary course, (v) capital expenditures in any amount not exceeding $5,000,000 in the aggregate 
for all projects of the Parent Companies or (vi) Contracts related to capital expenditures permitted by clauses (i) through (v); 

(m)    settle or compromise any claim or Legal Proceeding (whether or not commenced prior to the date of this 
Agreement), other than any Legal Proceeding providing solely for the payment of an amount less than $2,000,000 individually or 
$5,000,000 in the aggregate (net of any amount covered by insurance or indemnification), but in no event shall the  
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Parent Companies settle any Transaction Litigation except in accordance with the provisions of Section 5.12; 

(n)    enter into any new line of business; 

(o)    fail to maintain in full force and effect material insurance policies or comparable replacement policies covering 
Parent Companies and their respective properties, assets and businesses in a form and amount consistent with past practice; 

(p)    except as set forth on Part 5.2(p) of the Parent Disclosure Schedule, (i) amend in any material respect or 
terminate, or waive compliance with the material terms of or material breaches under, or assign, or renew or extend (except as 
may be required under the terms thereof) any Material Parent Space Lease or Material Parent Lease, (ii) enter into, amend, 
terminate, or waive compliance with the terms of or breaches under, or assign, or renew or extend (except as may be required 
under the terms thereof) any other Parent Material Contract or (iii) enter into a new Contract that, if entered into prior to the date 
of this Agreement, would have been a Parent Material Contract; 

(q)    except as set forth on Part 5.2(q) of the Parent Disclosure Schedule, (i) initiate or consent to any material 
zoning reclassification of any Parent Real Property or any material change to any approved site plan (in each case, that is material 
to such Parent Real Property or plan, as applicable), special use permit or other land use entitlement affecting any material Parent 
Real Property in any material respect or (ii) amend, modify or terminate, or authorize any Person to amend, modify, terminate or 
allow to lapse, any material Parent Permit; 

(r)    except in each case to the extent Parent determines, after prior consultation with the Company, that such 
action is reasonably necessary to preserve the status of Parent as a REIT or to preserve the status of any Parent Subsidiary as a 
REIT, partnership, disregarded entity, TRS, or QRS for U.S. federal income tax purposes, file any material Tax Return materially 
inconsistent with past practice, make or change any material Tax election (it being understood and agreed, for the avoidance of 
doubt, that nothing in this Agreement shall preclude Parent from designating dividends paid by it as “capital gain dividends” within 
the meaning of Section 857 of the Code), settle or compromise any material Tax claim or assessment by any Governmental Entity, 
change any accounting method with respect to Taxes, enter into any closing agreement with a taxing authority, surrender any right 
to claim a refund of a material amount of Taxes or consent (other than in the ordinary course of business) to any extension or 
waiver of the limitation period applicable to any material Tax claim or assessment; 

(s)    enter into or amend any Parent Tax Protection Agreement or take any action or fail to take any action that 
would violate or be inconsistent with any Parent Tax Protection Agreement or otherwise give rise to a material liability with 
respect thereto; or 

(t)    authorize, commit or agree to take any of the foregoing actions. 
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Notwithstanding the foregoing, nothing contained in this Agreement shall give to the Company Parties, directly or 

indirectly, rights to control or direct the operations of the Parent Companies prior to the Partnership Merger Effective Time. 

Section 5.3    No Solicitation. 

(a)    The Company and Parent, as applicable, will not, and shall cause each of its Subsidiaries and its and its 
Subsidiaries’ respective officers, trustees and directors not to, and will not authorize and shall use commercially reasonable efforts 
to cause its and their other Representatives not to: 

(i)    solicit, initiate or knowingly encourage or knowingly facilitate the submission or announcement of any 
Acquisition Proposal or Acquisition Inquiry (including by approving any transaction, or approving any Person acquiring 
Company Capital Shares such that the Person does not become an “interested stockholder,” for purposes of the MGCL); 

(ii)    furnish any non-public information regarding the Acquired Companies to any Third Party with respect 
to an Acquisition Proposal or Acquisition Inquiry; 

(iii)    engage in or otherwise participate in any discussions or negotiations with any Third Party with 
respect to any Acquisition Proposal or Acquisition Inquiry; 

(iv)    otherwise knowingly facilitate any effort or attempt to make an Acquisition Proposal or Acquisition 
Inquiry; 

(v)    terminate, waive, amend, release or modify any provision of, grant permission under, or take any 
other action having a similar effect with respect to, any standstill, confidentiality or similar agreement to which any of the 
Company Parties or Parent Parties, as applicable, is a party, except to the extent necessary to allow the counterparty 
thereof to make a private Acquisition Proposal to the Company Board or the Parent Board, as applicable, in accordance 
with this Agreement; 

(vi)    provide any further information with respect to itself, its Subsidiaries or any Acquisition Proposal 
(and shall turn off any data rooms maintained by the Company or Parent, as applicable), to any Third Party or its 
Representatives; 

(vii)    approve or recommend an Acquisition Proposal or enter into any Alternative Acquisition 
Agreement; or 

(viii)    resolve, propose or agree to do any of the foregoing; 

provided, however, that, notwithstanding anything to the contrary contained in this Agreement, but subject to the Company’s 
compliance with the provisions of this Section 5.3, prior to obtaining the Company Shareholder Approval or the Parent 
Shareholder Approval, as applicable,  
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the Company and its Representatives or Parent and its Representatives, as applicable, may engage in any such discussions or 
negotiations and provide any such information in response to an unsolicited bona fide written Acquisition Proposal made after the 
date of this Agreement (that did not result from a breach of this Section 5.3) if: (A) prior to such party providing any such non-
public information to any Third Party or its Representatives in response to an Acquisition Proposal, such party receives from such 
Third Party (or there is then in effect with such party) an executed Acceptable Confidentiality Agreement, a copy of the executed 
Acceptable Confidentiality Agreement shall be provided to the other party promptly (and, in any event, within twenty-four (24) 
hours); and (B) the Company Board or the Parent Board, as applicable, determines in good faith, after consultation with such 
party’s outside legal counsel and financial advisor, that such Acquisition Proposal either constitutes a Superior Proposal or could 
reasonably be expected to lead to a Superior Proposal. Promptly (and, in any event, within twenty-four (24) hours) with providing 
any non-public information to such Third Party, the Company or Parent, as applicable, shall make such non-public information 
available to the other party (to the extent such non-public information has not been previously made available to such party). 

(b)    If the Company or Parent, as applicable, receives an Acquisition Proposal or Acquisition Inquiry, then such 
party shall: 

(i)    promptly (and in no event later than twenty-four (24) hours after receipt of such Acquisition Proposal 
or Acquisition Inquiry): (1) notify the other party in writing of such Acquisition Proposal or Acquisition Inquiry; (2) identify 
the Third Party or group making such Acquisition Proposal or Acquisition Inquiry; (3) indicate the material terms and 
conditions of such Acquisition Proposal or Acquisition Inquiry, to the extent known, and (4) provide to the other party 
copies of any such Acquisition Proposal or Acquisition Inquiry made in writing and any proposed agreements related 
thereto; 

(ii)    promptly (and in no event later than twenty-four (24) hours) notify the other party in writing if it enters 
into discussions or negotiations concerning any Acquisition Proposal or provides nonpublic information to any Third Party 
in each case in accordance with Section 5.3; and 

(iii)    keep the other party reasonably informed, on a reasonably prompt basis, of any material change to 
the status and any change to the financial and other material terms of any and all Acquisition Proposals or Acquisition 
Inquiries it has received (including any amendments and updates thereto), including by providing a copy of all written 
proposals, offers, drafts of proposed agreements or correspondence relating thereto. Neither the Company or Parent nor 
any of their respective Subsidiaries shall, after the date of this Agreement, enter into any confidentiality or similar 
agreement that would prohibit it from providing such information to the other party. 

(c)    Neither the Company Board (or any committee thereof) nor the Parent Board (or any committee thereof) 
shall, except as permitted by this Section 5.3: (i) withdraw, withhold, modify, amend or qualify, in a manner adverse to the Parent 
Parties or the Company Parties, as applicable, the Company Board Recommendation or the Parent Board Recommendation, as 
applicable; (ii) adopt, endorse, approve, recommend or otherwise declare  
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advisable any Acquisition Proposal; (iii) fail to include the Company Board Recommendation or the Parent Board 
Recommendation, as applicable, in the Joint Proxy Statement, (iv) if any Acquisition Proposal (other than an Acquisition Proposal 
in the circumstances described in clause “(v)” below) has been made public, fail to publicly affirm or reaffirm the Company Board 
Recommendation or the Parent Board Recommendation, as applicable, upon request of the other party within five (5) Business 
Days after the date an Acquisition Proposal shall have been publicly announced (or if the Company Shareholders Meeting or 
Parent Shareholders Meeting, as applicable, is scheduled to be held within five (5) Business Days from the date an Acquisition 
Proposal is publicly announced, promptly and in any event prior to the date on which the Company Shareholders Meeting or 
Parent Shareholders Meeting, as applicable, is scheduled to be held); provided that the other party may make such request only 
once with respect to such Acquisition Proposal unless such Acquisition Proposal is subsequently materially modified in which case 
the other party may make such request once each time such material modification is made; (v) fail to publicly recommend against 
any Acquisition Proposal that is a tender offer or exchange offer subject to Regulation 14D under the Exchange Act (including, for 
these purposes, by taking no position with respect to the acceptance of such tender offer or exchange offer by the Company’s 
shareholders) within ten (10) Business Days after the commencement of such tender or exchange offer; (vi) publicly propose or 
publicly announce an intention to take any of the foregoing actions (any action described in clause “(i)” through clause “(vi)” being 
referred to as a “Change in Recommendation”); or (vii) approve, adopt, declare advisable or recommend (or agree to, resolve 
or propose to approve, adopt, declare advisable or recommend), or cause or permit the Company or any of its Subsidiaries or 
Parent or any of its Subsidiaries, as applicable, to enter into any letter of intent, memorandum of understanding, agreement in 
principle, acquisition agreement, merger agreement, share purchase agreement, asset purchase agreement, share exchange 
agreement, option agreement or other Contract (other than an Acceptable Confidentiality Agreement entered into in compliance 
with Section 5.3(a)) contemplating an Acquisition Proposal or requiring the Company Parties or the Parent Parties, as applicable, 
to abandon, terminate or fail to consummate the Transactions (any such agreement, an “Alternative Acquisition Agreement”), 
or otherwise resolve or agree to do so. 

(d)    Notwithstanding anything to the contrary contained in this Agreement, at any time prior to obtaining the 
Company Shareholder Approval, the Company Board may, and at any time prior to obtaining the Parent Shareholder Approval, 
the Parent Board may, as applicable, make a Change in Recommendation in response to an unsolicited written bona fide 
Acquisition Proposal and/or, in the case of the Company, terminate this Agreement pursuant to Section 7.1(h), if and only if: (A) 
such Acquisition Proposal is not withdrawn and the Company or Parent, as applicable, is not in breach of this Section 5.3; (B) the 
Company Board or the Parent Board, as applicable, determines in good faith after consultation with such party’s outside legal 
counsel and financial advisor, (1) that such Acquisition Proposal would, if this Agreement was not amended or an alternative 
transaction with the other party were not entered into, constitute a Superior Proposal and (2) that in light of such Acquisition 
Proposal, a failure to make a Change in Recommendation and/or, in the case of the Company, to cause the Company to terminate 
this Agreement pursuant to Section 7.1(h), absent revision to the terms of this Agreement as contemplated in clause “(D)” below, 
would be inconsistent with the Company Board’s fiduciary obligations to the Company’s shareholders or the Parent Board’s 
fiduciary  
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obligations to Parent’s shareholders, as applicable, under applicable Law; (C) the Company or Parent, as applicable, delivers to 
the other party a written notice (a “Superior Proposal Notice”) that includes (1) a statement that the Company Board or the 
Parent Board, as applicable, intends to make a Change in Recommendation and/or, in the case of the Company, terminate this 
Agreement pursuant to Section 7.1(h) as described above, (2) the identity of the Third Party or group making the Acquisition 
Proposal and (3) all material terms and conditions of the Acquisition Proposal (including copies of all material documents, relevant 
proposed agreements, amendments and financing commitments, relating to the proposed Alternative Acquisition Agreement); (D) 
during the four (4) Business Day period commencing on the date of the other party’s receipt of such Superior Proposal Notice, 
the Company or Parent, as applicable, shall have made its Representatives reasonably available for the purpose of engaging in 
negotiations and shall have negotiated, and shall have caused its Representatives to negotiate, in good faith with the other party (to 
the extent the other party desires to negotiate) regarding a possible amendment of this Agreement or a possible alternative 
transaction so that the Acquisition Proposal that is the subject of the Superior Proposal Notice ceases to constitute a Superior 
Proposal; (E) after the expiration of the negotiation period described in clause “(D)” above, the Company Board or the Parent 
Board, as applicable, shall have determined in good faith, after consultation with its outside legal counsel and financial advisor, and 
after taking into account any amendments to this Agreement proposed in writing by the other party as a result of the negotiations 
contemplated by clause “(D)” above, that (1) such Acquisition Proposal continues to constitute a Superior Proposal, and (2) the 
failure to make a Change in Recommendation and/or, in the case of the Company, terminate this Agreement pursuant to Section 
7.1(h), would be inconsistent with the Company Board’s fiduciary obligations to the Company’s shareholders or the Parent 
Board’s fiduciary obligations to Parent’s shareholders, as applicable, under applicable Law; and (F) in the event of any change to 
any of the financial terms (including the form, amount and timing of payment of consideration) or any other material terms of such 
Acquisition Proposal, the Company or Parent, as applicable, shall, in each case, have delivered to the other party an additional 
notice consistent with that described in clause “(C)” above and a new notice period shall commence (except that the four (4) 
Business Day notice period referred to in clause “(D)” above shall instead be equal to the longer of (1) two (2) Business Days and 
(2) the period remaining under the notice period under clause “(D)” immediately prior to the delivery of such additional notice 
under this clause “(F)” during which time the Company or Parent, as applicable, shall be required to comply with the requirements 
of this Section 5.3 anew with respect to such additional notice). 

(e)    Each of the Company and Parent agrees that all references to the Company or the Company Board or 
Parent or the Parent Board, as applicable, in this Section 5.3 shall include such party’s Representatives, all references to the 
Company and Parent in this Section 5.3, shall include the Company Board and the Parent Board, respectively, and any breach of 
this Section 5.3 by the Company Board or any Representatives of the Company or the Company Board or by the Parent Board 
or any Representatives of Parent or the Parent Board will be deemed to be a breach of this Agreement by the Company or 
Parent, as applicable. 

(f)    Nothing contained in this Section 5.3 or elsewhere in this Agreement shall prohibit the Company, the 
Company Board or its Representatives or Parent, the Parent Board or  
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its Representatives, as applicable, from: (i) taking and disclosing to the shareholders of the Company or Parent, as applicable, a 
position contemplated by Rule 14e-2(a) promulgated under the Exchange Act or making a statement contemplated by Item 1012
(a) of Regulation M-A or Rule 14d-9(f) promulgated under the Exchange Act, or from issuing a “stop, look and listen” statement 
pending disclosure of its position thereunder, provided that any such disclosure does not contain an express Change in 
Recommendation; (ii) disclosing to the Company’s shareholders or Parent’s shareholders, as applicable, any factual information 
regarding the business, financial condition or results of operations of the Company or Parent, as applicable, or the fact that an 
Acquisition Proposal has been made, the identity of the party making such Acquisition Proposal or the material terms of such 
Acquisition Proposal, in each case, that the Company Board or the Parent Board, as applicable, determines in good faith (after 
consultation with its outside legal counsel) is required under applicable Law (it being understood that disclosure under this clause 
(ii) shall not limit or otherwise affect the obligations of the Company or the Company Board or Parent or the Parent Board under 
this Agreement and no such disclosure shall, taken by itself, be deemed to be a Change in Recommendation); or (iii) 
communicating in writing with any Third Party (or the Representatives of such Person) that makes any Acquisition Proposal or 
Acquisition Inquiry to the extent necessary to direct such Third Party to the provisions of this Section 5.3; provided, however, that 
(A) neither the Company Board nor the Parent Board shall make any Change in Recommendation except in accordance with 
Section 5.3(d) and (B) any such statement or disclosure made by the Company Board or the Parent Board pursuant to this 
sentence must be subject to the terms and conditions of this Agreement and that nothing in the foregoing will be deemed to permit 
a Change in Recommendation except in accordance with Section 5.3. 

(g)    Each party will, and shall cause each of its Subsidiaries and its and their officers, trustees and directors to, 
and shall direct its and their other Representatives to, immediately cease any solicitations, discussions, negotiations or 
communications with any Person that may be ongoing with respect to any Acquisition Proposal. 

(h)    For purposes of this Section 5.3 and any other applicable terms of this Agreement, when the term 
Acceptable Confidentiality Agreement, Acquisition Proposal, Acquisition Inquiry or Superior Proposal is used with respect to 
Parent, references in the definitions of such terms to “the Company” shall be deemed to mean “Parent,” references to the 
“Company Common Shares” shall be deemed to mean “Parent Common Shares,” references to the “Acquired Companies” or 
“the Company and its Subsidiaries” shall be deemed to mean “Parent and its Subsidiaries,” references to “the Company Board” 
shall be deemed to mean “the Parent Board” and references to “the Operating Partnership” shall be deemed to mean “Parent 
OP.” 

Section 5.4    Preparation of Form S-4 and Joint Proxy Statement; Shareholder Meetings. 

(a)    As promptly as reasonably practicable following the date of this Agreement, (i) the Company and Parent 
shall jointly prepare and cause to be filed with the SEC the Joint Proxy Statement in preliminary form, (ii) Parent shall prepare and 
cause to be filed with  
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the SEC, the Form S-4, which will include the Joint Proxy Statement with respect to the Company Shareholders Meeting and 
Parent Shareholders Meeting. Each of the Company and Parent shall use its reasonable best efforts to (A) have the Form S-4 
declared effective under the Securities Act as promptly as practicable after such filing, (B) ensure that the Form S-4 complies in all 
material respects with the applicable provisions of the Exchange Act or Securities Act, and (C) keep the Form S-4 effective for 
so long as necessary to complete the Mergers and (iii) Parent shall prepare and cause to be submitted to the NYSE the 
application and other agreements and documentation necessary for the listing of the Parent Common Shares, Parent Series E 
Preferred Shares and Parent Series F Preferred Shares issuable in the Company Merger on the NYSE. Parent shall use its 
reasonable best efforts to have the application for the listing of the Parent Common Shares, Parent Series E Preferred Shares and 
Parent Series F Preferred Shares issuable in the Company Merger accepted by the NYSE as promptly as practicable following 
submission. Each of the Company and Parent shall furnish all information concerning itself, its affiliates and the holders of its capital 
stock to the other and provide such other assistance as may be reasonably requested in connection with the preparation, filing and 
distribution of the Form S-4 and the Joint Proxy Statement. The Form S-4 and the Joint Proxy Statement shall include all 
information reasonably requested by such other party to be included therein. Each of the Company and Parent shall promptly 
notify the other upon the receipt of any comments from the SEC or its staff or any other Government Officials and of any request 
by the SEC or its staff or any other Government Officials for amendments or supplements to the Form S-4 or the Joint Proxy 
Statement, and shall, as promptly as practicable after receipt thereof, provide the other with copies of all correspondence between 
it and its Representatives, on the one hand, and the SEC, on the other hand, and all written comments with respect to the Joint 
Proxy Statement or the Form S-4 received from the SEC and advise the other party of any oral comments with respect to the 
Joint Proxy Statement or the Form S-4 received from the SEC. Each of the Company and Parent shall use its reasonable best 
efforts to respond as promptly as practicable to any comments from the SEC with respect to the Joint Proxy Statement, and 
Parent shall use its reasonable best efforts to respond as promptly as practicable to any comment from the SEC with respect to 
the Form S-4. Part 5.4(a) of the Company Disclosure Schedule sets forth the allocation of responsibilities among the parties for 
producing initial drafts of the various sections of the Joint Proxy Statement and the Form S-4. Parent will use its reasonable best 
efforts to deliver to the Company an initial draft of the Joint Proxy Statement and the Form S-4 within ten days after the date 
hereof; provided that the Company has delivered to Parent initial drafts of the sections allocated to the Company on Part 5.4(a) of 
the Company Disclosure Schedule within a reasonable period of time prior to such time. The parties will use their reasonable best 
efforts to cause their respective accountants to deliver initial drafts of the parties’ respective historical and pro forma financial 
statements necessary for inclusion in the Joint Proxy Statement and the Form S-4 within ten days after the date hereof. The parties 
shall use their reasonable best efforts to cause the Joint Proxy Statement and the Form S-4 in preliminary form to be filed with the 
SEC within 21 days after the date hereof. Notwithstanding the foregoing, prior to filing the Form S-4 (or any amendment or 
supplement thereto) or mailing the Joint Proxy Statement (or any amendment or supplement thereto) or responding to any 
comments of the SEC with respect thereto, each of the Company and Parent shall cooperate and provide the other a reasonable 
opportunity to review and comment on such document or response (including the proposed final version of such document or 
response). Parent shall advise the Company, promptly after it  
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receives notice thereof, of the time of effectiveness of the Form S-4, the issuance of any stop order relating thereto or the 
suspension of the qualification of the Parent Common Shares or Parent Preferred Shares issuable in connection with the Company 
Merger for offering or sale in any jurisdiction, and Parent shall use its reasonable best efforts to have any such stop order or 
suspension lifted, reversed or otherwise terminated. Parent shall also take any other action required to be taken under the 
Securities Act, the Exchange Act, any applicable foreign or state securities or “blue sky” Laws and the rules and regulations 
thereunder in connection with the issuance of the Parent Common Shares or Parent Preferred Shares in the Company Merger, 
and the Company shall furnish all information concerning the Company and the holders of the Company Common Shares as may 
be reasonably requested in connection with any such actions. 

(b)    If, at any time prior to the receipt of the Company Shareholder Approval or the Parent Shareholder 
Approval, any information relating to the Company or Parent, or any of their respective Affiliates, should be discovered by the 
Company or Parent which, in the reasonable judgment of the Company or Parent, should be set forth in an amendment of, or a 
supplement to, any of the Form S-4 or the Joint Proxy Statement, so that any of such documents would not include any 
misstatement of a material fact or omit to state any material fact necessary to make the statements therein, in light of the 
circumstances under which they were made, not misleading, the party which discovers such information shall promptly notify the 
other parties, and the Company and Parent shall cooperate in the prompt filing with the SEC of any necessary amendment of, or 
supplement to, the Joint Proxy Statement or the Form S-4 and, to the extent required by Law, in disseminating the information 
contained in such amendment or supplement to shareholders of the Company and the shareholders of Parent. Nothing in this 
Section 5.4(b) shall limit the obligations of any party under Section 5.4(a). For purposes of this Section 5.4, any information 
concerning or related to the Company, its affiliates or the Company Shareholders Meeting will be deemed to have been provided 
by the Company, and any information concerning or related to Parent, its affiliates or the Parent Shareholders Meeting will be 
deemed to have been provided by Parent. 

(c)    As promptly as practicable following the date of this Agreement, the Company shall, in accordance with 
applicable Law and the Company Organizational Documents, establish a record date for, duly call, give notice of, convene and 
hold the Company Shareholders Meeting. The Company shall use its reasonable best efforts to cause the Joint Proxy Statement to 
be mailed to the shareholders of the Company and to hold the Company Shareholders Meeting as soon as practicable (but no 
later than thirty (30) days) after the Form S-4 is declared effective under the Securities Act. The Company shall, through the 
Company Board, recommend to its shareholders that they give the Company Shareholder Approval, include such 
recommendation in the Joint Proxy Statement and solicit and use its reasonable best efforts to obtain the Company Shareholder 
Approval, except to the extent that the Company Board shall have made a Change in Recommendation as permitted by Section 
5.3(e). Notwithstanding the foregoing provisions of this Section 5.4(c), if, on a date for which the Company Shareholders Meeting 
is scheduled, (i) the Company has not received proxies representing a sufficient number of Company Common Shares to obtain 
the Company Shareholder Approval, whether or not a quorum is present, or (ii) to the extent required by applicable Law in order 
to ensure that any required supplement or amendment to the Joint Proxy Statement is provided to the holders of Company 
Common Shares  
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with a reasonable amount of time in advance of the Company Shareholders Meeting, the Company shall have the right to, and if 
requested by Parent shall, make one or more successive adjournments of the Company Shareholders Meeting; provided that the 
Company Shareholders Meeting shall not be adjourned to a date that is more than thirty (30) days after the date for which the 
Company Shareholders Meeting was originally scheduled (excluding any adjournments required by applicable Law) without 
Parent’s consent; provided further, that unless required by applicable Law, the Company Shareholders Meeting shall not be 
adjourned on the date the Company Shareholders Meeting is scheduled if the Company shall have received proxies in respect of 
an aggregate number of Company Common Shares, which have not been withdrawn, such that the Company Shareholder 
Approval will be obtained at such meeting. Unless this Agreement is terminated in accordance with Section 7.1, nothing contained 
in this Agreement shall be deemed to relieve the Company of its obligation to submit the Company Merger to the Company’s 
shareholders for a vote on the approval thereof. 

(d)    As promptly as practicable following the date of this Agreement, Parent shall, in accordance with applicable 
Law and Parent’s Organizational Documents, establish a record date for, duly call, give notice of, convene and hold the Parent 
Shareholders Meeting. Parent shall use its reasonable best efforts to cause the Joint Proxy Statement to be mailed to the 
shareholders of Parent entitled to vote at the Parent Shareholders Meeting and to hold the Parent Shareholders Meeting as soon 
as practicable (but no later than thirty (30) days) after the Form S-4 is declared effective under the Securities Act. Parent shall, 
through the Parent Board, recommend to its shareholders that they give the Parent Shareholder Approval, include such 
recommendation in the Joint Proxy Statement, and solicit and use its reasonable best efforts to obtain the Parent Shareholder 
Approval, except to the extent that the Parent Board shall have made a Change in Recommendation as permitted by Section 5.3
(e). Notwithstanding the foregoing provisions of this Section 5.4(d), if, on a date for which the Parent Shareholders Meeting is 
scheduled, (i) Parent has not received proxies representing a sufficient number of Parent Common Shares to obtain the Parent 
Shareholder Approval, whether or not a quorum is present, or (ii) to the extent required by applicable Law in order to ensure that 
any required supplement or amendment to the Joint Proxy Statement is provided to the holders of Parent Common Shares with a 
reasonable amount of time in advance of the Parent Shareholders Meeting, Parent shall have the right to, and if requested by the 
Company shall, make one or more successive adjournments of the Parent Shareholders Meeting; provided that the Parent 
Shareholders Meeting shall not be adjourned to a date that is more than thirty (30) days after the date for which the Parent 
Shareholders Meeting was originally scheduled (excluding any adjournments required by applicable Law) without the Company’s 
consent; provided further, that unless required by applicable Law, the Parent Shareholders Meeting shall not be adjourned on the 
date the Parent Shareholders Meeting is scheduled if Parent shall have received proxies in respect of an aggregate number of 
Parent Common Shares, which have not been withdrawn, such that the Parent Shareholder Approval will be obtained at such 
meeting. Unless this Agreement is terminated in accordance with Section 7.1, nothing contained in this Agreement shall be deemed 
to relieve Parent of its obligation to submit the issuance of the Parent Common Shares in the Company Merger to its shareholders 
for a vote on the approval thereof. 
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(e)    The Company and Parent will use their respective reasonable best efforts to hold the Company Shareholders 

Meeting and the Parent Shareholders Meeting on the same date and as soon as reasonably practicable after the date of this 
Agreement. Unless required by law, the Company shall not postpone the Company Shareholders Meeting and Parent shall not 
postpone the Parent Shareholders Meeting, in each case, without the written consent of the other party. 

Section 5.5    Filings; Other Action. 

(a)    Each of the Company Parties and the Parent Parties shall: (i) as promptly as practicable make and effect all 
registrations, filings and submissions required to be made or effected by it or otherwise advisable pursuant to the Exchange Act 
and other applicable Law with respect to the Mergers; (ii) use commercially reasonable efforts to obtain all consents and 
approvals required from Third Parties in connection with the Transactions; and (iii) use reasonable best efforts to cause to be 
taken, on a timely basis, all other actions necessary or appropriate for the purpose of consummating and effectuating the 
Transactions, including if necessary the divestiture, hold separate or other disposition of any asset or business of the Parent Parties 
or the Acquired Companies; provided, however, that (A) without the prior written consent of Parent, in no event shall any 
Company Party or any of their Affiliates (x) take any action referenced in clause (iii) above relating to the divestiture, holding 
separate or other disposition of any asset or business of the Parent Parties or the Acquired Companies, or (y) pay any fee, penalty 
or other consideration, make any commitment or incur any Liability to any Person for any consent or approval in connection with 
the Transactions and (B) in no event shall any of the Parent Companies or any of their Affiliates be required to pay any fee, 
penalty or other consideration, make any commitment or incur any Liability to any Person for any consent or approval in 
connection with the Transactions. Notwithstanding anything to the contrary in this Agreement, nothing in this Section 5.5 or 
elsewhere in this Agreement shall require the Parent Companies or any of their Affiliates to take or agree to take any action with 
respect to themselves or any of their Affiliates, including selling, divesting, conveying, holding separate or otherwise limiting their 
freedom of action with respect to any assets, rights, products, licenses, businesses, operations or interest therein, of any such 
Parent Company or Affiliates. In the event that any party fails to obtain any such consent or approval, the parties shall use 
commercially reasonable efforts to minimize any adverse effect upon the Company and Parent and their respective Affiliates and 
business resulting, or which would reasonably be expected to result, after the Partnership Merger Effective Time, from the failure 
to obtain such consent. 

(b)    Without limiting the generality of anything contained in Section 5.5(a), subject to applicable Law, each party 
shall: (i) give the other parties prompt written notice of the making or commencement of any request, inquiry, investigation, action 
or Legal Proceeding by or before any Governmental Entity with respect to the Merger or any of the other Transactions; (ii) keep 
the other parties informed as to the status of any such request, inquiry, investigation, action or Legal Proceeding; and (iii) promptly 
inform the other parties of (and provide copies of) any communication to or from any Governmental Entity and keep the other 
parties reasonably informed regarding any substantive communications to or from a third party, in each case regarding the 
Mergers or other Transactions. Each party hereto will have the right to review in  
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advance, and each party will consult and cooperate with the other parties and will consider in good faith the views of the other 
parties in connection with any filing, analysis, appearance, presentation, memorandum, brief, argument, opinion or proposal made 
or submitted to any Governmental Entity in connection with the Transactions. In addition, except as may be prohibited by any 
Governmental Entity or by any Law, in connection with any such request, inquiry, investigation, action or Legal Proceeding, each 
party will permit authorized Representatives of the other parties to be present at each meeting or conference relating to such 
request, inquiry, investigation, action or Legal Proceeding and to have access to and be consulted in connection with any 
document, opinion or proposal made or submitted in writing to any Governmental Entity in connection with such request, inquiry, 
investigation, action or Legal Proceeding. 

(c)    In the event that any Legal Proceeding is commenced challenging the Mergers or any of the other 
Transactions and such Legal Proceeding seeks, or would reasonably be expected to seek, to prevent the consummation of the 
Mergers or the other Transactions, the Parent Parties and the Company Parties shall use reasonable best efforts to resolve any 
such Legal Proceeding and each of the Parent Parties and the Company Parties shall cooperate with each other and use their 
respective reasonable best efforts to contest any such Legal Proceeding and to have vacated, lifted, reversed or overturned any 
decree, judgment, injunction or other Order, whether temporary, preliminary or permanent, that is in effect and that prohibits, 
prevents or restricts consummation of the Mergers or the other Transactions. 

Section 5.6    Access. Upon reasonable advance notice, the Company, on the one hand, and Parent, on the other hand, 
shall, and shall cause each of its Subsidiaries to, (x) afford the other party’s Representatives reasonable access, during normal 
business hours throughout the period prior to the Company Merger Effective Time, to all properties, facilities, officers, offices and 
other facilities, and books and records of the Acquired Companies or the Parent Companies, as applicable, and, during such 
period, the Company or Parent, as applicable, shall furnish promptly to the other party all readily available information concerning 
its business, properties, Contracts, assets and liabilities of itself and its Subsidiaries as the other party may reasonably request and 
(y) permit such inspections as the other party may reasonably require and promptly furnish the other party with such financial and 
operating data and other information with respect to the business, properties and personnel of itself and each of its Subsidiaries as 
the other party may reasonably request; provided, however, that the Acquired Companies or the Parent Companies, as 
applicable, shall not be required to permit any inspection or other access, or to disclose any information, that in the reasonable 
judgment of the Company or Parent, as applicable, could: (a) violate any obligation of the Acquired Companies or the Parent 
Companies, as applicable, with respect to confidentiality, non-disclosure or privacy to a Third Party; (b) jeopardize protections 
afforded to any of the Acquired Companies or the Parent Companies, as applicable, under the attorney-client privilege or the 
attorney work product doctrine, and in any such event, the parties hereto will use commercially reasonable efforts to make 
appropriate substitute disclosure arrangements; (c) violate any Law; or (d) materially interfere with the conduct of the business of 
the Acquired Companies or the Parent Companies, as applicable (provided that the Company or Parent, as applicable, shall use 
commercially reasonable efforts to allow for such access or disclosure in a manner that does not result in the  
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events set out in clauses (a) through (d)). No investigation pursuant to this Section 5.6 shall affect or be deemed to qualify, modify 
or limit any representation or warranty in this Agreement of any party or any condition to the obligations of the parties. All 
requests for access pursuant to this Section 5.6 must be directed to the Chief Executive Officer of the Company or Parent, as 
applicable, or another Person designated in writing by such party. The Company shall cooperate and participate, as reasonably 
requested by Parent from time to time and to the extent consistent with applicable Law, in Parent’s efforts to oversee the 
integration of the parties’ operations in connection with, and taking effect upon consummation of, the Mergers, including providing 
such reports on operational or financial matters as Parent may reasonably request (including customer billing and other data files 
for the purpose of system integration and testing as well as compensation and payroll data files for the purpose of payroll system 
integration and testing with respect to employees of the Acquired Companies). The Parent Parties, on the one hand, and the 
Company Parties, on the other hand, shall not, and shall cause their respective Representatives not to, contact any customers, 
suppliers, vendors, service providers, joint venture partners, lessors, lessees, consultants or lenders of the Company or Parent, as 
applicable, in connection with the Mergers or any of the other Transactions without the Company’s, or Parent’s, as applicable, 
prior written consent (such consent not to be unreasonably withheld, conditioned or delayed); provided, however, that the 
Company shall use its reasonable best efforts to allow the Parent Parties to communicate with the Acquired Companies’ property 
managers (including the Company Management Companies), asset managers and accounting staff, provided that any such 
communication contemplated by the foregoing sentence shall be arranged by the Company and the Company may have a 
Representative participate in any such communications. 

Section 5.7    Interim Operations of Merger Sub and Merger OP. During the period from the date hereof through the 
earlier of the Company Merger Effective Time or the date of termination of this Agreement, Merger Sub and Merger OP shall not 
engage in any activities of any nature except as provided in or contemplated by this Agreement. 

Section 5.8    Publicity. The initial press release relating to this Agreement shall be a joint press release issued by the 
Company and Parent, and any investor presentation relating to this Agreement shall be prepared by Parent and subject to the 
consent of the Company (which consent shall not be unreasonably withheld or delayed). Thereafter, the Company and Parent 
shall consult with each other before issuing any press release or otherwise making any public statements with respect to this 
Agreement or any of the Transactions and shall not issue any such press release or make any such public statement without the 
prior consent of the other parties hereto, which consent shall not be unreasonably withheld or delayed; provided, however, that 
(i) a party may, without the prior consent of the other parties hereto, issue such press release or make such public statement as 
may be required by Law or Order or the applicable rules of the NYSE if it has provided the other party with a reasonable 
opportunity to review and comment (and the parties shall cooperate as to the timing and contents of any such press release or 
public statement) upon any such press release or public statement, (ii) a party will not be obligated to engage in such consultation 
with respect to communications that are (1) principally directed to employees, customers, partners or vendors so long as such 
communications are consistent with previous releases, public disclosures or public statements made jointly by the parties (or 
individually, if approved by the other party), or (2) relating to a Change in Recommendation or  
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“stop-look-and-listen” communication or similar communication of the type contemplated by Rule 14d-9(f) under the Exchange 
Act, in each case, made in accordance with Section 5.3. 

Section 5.9    Other Employee Benefits. 

(a)    For a period of not less than twelve (12) months after the Closing Date, Parent shall or shall cause the 
Surviving Entity to provide to each employee of the Acquired Companies who continues employment with Parent or the Surviving 
Entity following the Company Merger Effective Time (each, a “Continuing Employee”) with (i) a base salary and annual cash 
bonus opportunity that are each no less favorable than the base salary and annual cash bonus opportunity, in each case, as 
provided to such Continuing Employee immediately prior to the Company Merger Effective Time and (ii) other compensation and 
benefits (including severance benefits, paid-time off and health insurance, but excluding equity-based compensation and long-term 
incentive compensation and retention bonuses or payments) that are substantially comparable, in the aggregate, to the other 
compensation and benefits provided to each such Continuing Employee immediately prior to the Company Merger Effective Time. 

(b)    Parent shall or shall cause the Surviving Entity to ensure that, as of the Partnership Merger Effective Time, 
each Continuing Employee receives full credit (for all purposes, including eligibility to participate, vesting, benefit accrual, vacation 
entitlement and severance benefits) for service with the Acquired Companies (or predecessor employers to the extent the 
Company provides such past service credit) under the comparable employee benefit plans, programs and policies of Parent or the 
Surviving Entity, as applicable, in which such employees became participants; provided, however, that the foregoing shall not 
apply with respect to benefit accrual under any defined benefit pension plan to the extent that its application would result in a 
duplication of benefits. As of the Partnership Merger Effective Time, Parent shall, or shall cause the Surviving Entity to, credit to 
Continuing Employees the amount of vacation time that such employees had accrued under any applicable Company Benefit Plan 
as of the Partnership Merger Effective Time. With respect to each health or welfare benefit plan maintained by Parent or the 
Surviving Entity for the benefit of Continuing Employees, Parent shall, or shall cause the Surviving Entity to, (i) cause to be waived 
any eligibility waiting periods, any evidence of insurability requirements and the application of any pre-existing condition limitations 
under such plan, and (ii) use its reasonable best efforts to cause each Continuing Employee to be given credit under such plan for 
all amounts paid by such Continuing Employee under any similar Company Benefit Plan for the plan year that includes the 
Partnership Merger Effective Time for purposes of applying deductibles, co-payments and out-of-pocket maximums as though 
such amounts had been paid in accordance with the terms and conditions of the plans maintained by Parent or the Surviving Entity, 
as applicable, for the plan year in which the Partnership Merger Effective Time occurs. 

(c)    From and after the Closing Date, Parent shall honor, and shall cause the Surviving Entity and their respective 
Subsidiaries to honor, in accordance with its terms, (%4) each existing (as of immediately prior to the Company Merger Effective 
Time) employment, change in control, retention, severance and termination protection plan, policy or agreement of or between the 
Acquired Companies and any current or former officer, trustee, director or employee  
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of that company, in each case as set forth on Part 5.9(c)(i) of the Company Disclosure Schedule, (%4) all obligations in effect as 
of the Company Merger Effective Time under any equity-based, bonus or compensation deferral plans, programs or agreements 
of the Acquired Companies or their respective Affiliates and (%4) all vested and accrued benefits under any Company Benefit 
Plan. Parent acknowledges and agrees that the Transactions shall constitute a “change in control” for purposes of each Company 
Benefit Plan that uses such term or a similar term, including without limitation those agreements set forth on Part 5.9(c)(ii) of the 
Company Disclosure Schedule (the “Specified Agreements”). Parent shall, and shall cause the Surviving Company to, comply 
with their respective obligations set forth in Part 5.9(c)(iii) of the Company Disclosure Schedule. If directed by Parent in writing at 
least ten (10) Business Days prior to the Company Merger Effective Time, the Company shall terminate any and all Company 
Benefit Plans intended to satisfy the requirements of Section 401(k) of the Code, effective not later than the Business Day 
immediately preceding the Company Merger Effective Time. In the event that Parent requests that such 401(k) plan(s) be 
terminated, the Company shall provide Parent with evidence that such 401(k) plan(s) have been terminated pursuant to resolutions 
of the Company Board (the form and substance of which shall be subject to review and reasonable approval by Parent). 

(d)    Nothing in this Section 5.9 or elsewhere in this Agreement is intended nor shall be construed to (i) be treated 
as an amendment to any particular Company Benefit Plan, (ii) prevent Parent or the Surviving Entity from amending or terminating 
any of its benefit plans in accordance their terms, (iii) create a right in any employee to employment with Parent, the Surviving 
Entity or any of their Affiliates, or (iv) create any third-party beneficiary rights in any employee of any Acquired Company with 
respect to the compensation, terms and conditions of employment and/or benefits that may be provided to any Continuing 
Employee by Parent, the Company, the Surviving Entity or any of their Affiliates or under any benefit plan which Parent, the 
Company, the Surviving Entity or any of their Affiliates may maintain. 

Section 5.10    Indemnification; Directors’ and Officers’ Insurance. 

(a)    For a period of six (6) years from and after the Partnership Merger Effective Time, Parent shall, or shall 
cause the Surviving Entity to, maintain officers’ and directors’ liability insurance in respect of acts or omissions occurring prior to 
the Partnership Merger Effective Time covering each such Person currently covered by the Company’s officers’ and directors’ 
liability insurance policy (accurate and complete copies of which have been made available to Parent) on terms with respect to 
coverage and amount no less favorable than those of such policy in effect on the date hereof; provided, however, that in satisfying 
its obligation under this Section 5.10(a), neither Parent nor the Surviving Entity shall be obligated to pay an aggregate amount for 
such insurance policy in excess of 300% of the amount per annum the Company paid in its last full fiscal year prior to the date 
hereof (the “Current Premium”) and if such aggregate amount for such insurance policy would at any time exceed 300% of the 
Current Premium, then the Surviving Entity shall cause to be maintained policies of insurance that, in the Surviving Entity’s good 
faith judgment, provide the maximum coverage available at an aggregate amount for such insurance policy equal to 300% of the 
Current Premium. Except as set forth on Part 5.10(a) of the Company Disclosure Schedule, prior to the Partnership Merger  
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Effective Time, and in lieu of maintaining insurance policies pursuant to this Section 5.10(a), Parent shall have the option to cause 
coverage to be extended under the Company’s officers’ and directors’ liability insurance policy by obtaining a “tail” policy or 
policies, on terms and conditions no less favorable than the Company’s existing officers’ and directors’ liability insurance policy, 
which provide such Persons currently covered by such policy with coverage for an aggregate period of six (6) years with respect 
to claims arising from facts or events that occurred on or before the Partnership Merger Effective Time; subject to the limitations 
set forth in the provisos above in this Section 5.10(a), such “tail” policy or policies shall satisfy the provisions of this Section 5.10
(a). If such prepaid policies have been obtained prior to the Partnership Merger Effective Time, the Surviving Entity shall (and 
Parent shall cause the Surviving Entity to) maintain such policies in full force and effect for their full term, and continue to honor the 
obligations thereunder. 

(b)    From and after the Partnership Merger Effective Time, each of Parent and the Surviving Entity shall: (i) 
indemnify and hold harmless each individual who at the Partnership Merger Effective Time is, or at any time prior to the 
Partnership Merger Effective Time was, a trustee, director or officer of the Company or of a Subsidiary of the Company (each an 
“Indemnified Party”) for any and all costs and expenses (including reasonable fees and expenses of legal counsel, which shall be 
advanced as they are incurred; provided that the Indemnified Party shall have made an undertaking to repay such expenses if it is 
ultimately determined that such Indemnified Party was not entitled to indemnification under this Section 5.10(b)), judgments, fines, 
penalties or liabilities (including amounts paid in settlement or compromise) imposed upon or reasonably incurred by such 
Indemnified Party in connection with or arising out of any action, suit or Legal Proceeding (whether civil or criminal) in which such 
Indemnified Party may be involved or with which he or she may be threatened (regardless of whether as a named party or as a 
participant other than as a named party, including as a witness) (an “Indemnified Party Proceeding”) (A) by reason of such 
Indemnified Party’s being or having been such trustee, director or officer or an employee or agent of any of the Acquired 
Companies or otherwise in connection with any action taken or not taken at the request of any of the Acquired Companies at, or 
at any time prior to, the Partnership Merger Effective Time or (B) arising out of such Indemnified Party’s service in connection 
with any other corporation or organization for which he or she serves or has served as a trustee, director, officer, employee, 
agent, trustee or fiduciary at the request of the Company (including in any capacity with respect to any employee benefit plan) at, 
or at any time prior to, the Partnership Merger Effective Time, in each of (A) or (B), whether or not the Indemnified Party 
continues in such position at the time such Indemnified Party Proceeding is brought or threatened (including any Indemnified Party 
Proceeding relating in whole or in part to the Transactions or relating to the enforcement of this provision or any other 
indemnification or advancement right of any Indemnified Party), to the fullest extent permitted under applicable Law; provided, 
that Parent and the Surviving Entity shall not be (x) liable for any settlement effected without its prior written consent (which 
consent shall not be unreasonably withheld, conditioned or delayed) or (y) obligated under this Section 5.10(b) to pay the fees 
and expenses of more than one legal counsel (selected by a plurality of the applicable Indemnified Parties) for all Indemnified 
Parties in any jurisdiction with respect to any single Legal Proceeding except to the extent that, on the advice of any such 
Indemnified Party’s counsel, two or more of such Indemnified Parties shall have conflicting interests in the  
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outcome of such Legal Proceeding; and (ii) fulfill and honor in all respects the obligations of the Company pursuant to: (1) each 
indemnification agreement set forth on Part 5.10(b) of the Company Disclosure Schedule and in effect as of the date hereof 
between the Company and any Indemnified Party; and (2) any indemnification provision (including advancement of expenses) and 
any exculpation provision set forth in the Organizational Documents of the Acquired Companies as in effect on the date hereof. 
Parent shall pay all expenses, including reasonable attorneys’ fees, that may be incurred by Indemnified Parties in connection with 
their enforcement of their rights provided under this Section 5.10. Parent’s and the Surviving Entity’s obligations under the 
foregoing clauses (i) and (ii) shall continue in full force and effect for a period of six (6) years from the Partnership Merger 
Effective Time; provided, however, that all rights to indemnification, exculpation and advancement of expenses in respect of any 
claim asserted or made within such period shall continue until the final disposition of such claim. 

(c)    If the Surviving Entity or any of its successors or assigns (i) consolidates with or merges into any other Person 
and shall not be the continuing or surviving corporation or Entity of such consolidation or merger or (ii) transfers or conveys all or 
substantially all of its properties and assets to any Person, or if Parent dissolves the Surviving Entity, then, and in each such case, 
Parent shall cause proper provision to be made so that the successors and assigns of the Surviving Entity shall assume the 
obligations set forth in this Section 5.10. 

(d)    The provisions of this Section 5.10 are (i) intended to be for the benefit of, and shall be enforceable by, each 
Indemnified Party, his or her heirs and his or her representatives and (ii) in addition to, and not in substitution for, any other rights 
to indemnification or contribution that any such individual may have under any Organizational Documents, by Contract or 
otherwise. The obligations of Parent and the Surviving Entity under this Section 5.10 shall not be terminated or modified in such a 
manner as to adversely affect in any material respect the rights of any Indemnified Party unless (A) such termination or 
modification is required by applicable Law or (B) the affected Indemnified Party shall have consented in writing to such 
termination or modification (it being expressly agreed that the Indemnified Parties shall be third party beneficiaries of this Section 
5.10). Nothing in this Agreement, including this Section 5.10, is intended to, shall be construed to or shall release, waive or impair 
any rights to trustees’ and officers’ insurance claims under any policy that is or has been in existence with respect to the Company, 
any Company Subsidiaries or the Indemnified Parties, it being understood and agreed that the indemnification provided for in this 
Section 5.10 is not prior to, or in substitution for, any such claims under any such policies. 

Section 5.11    Section 16 Matters. Prior to the Partnership Merger Effective Time, the Company shall, and shall be 
permitted to, take all such steps as may reasonably be necessary to cause the Transactions, including any dispositions of 
Company Common Shares or Partnership Common Units (including any shares subject to Company Compensatory Awards) by 
each Person who is or will be subject to the reporting requirements of Section 16(a) of the Exchange Act with respect to the 
Company, to be exempt under Rule 16b-3 under the Exchange Act. 

Section 5.12    Transaction Litigation. As promptly as reasonably practicable, the Company, on the one hand, and Parent, 
on the other hand, shall notify the other party, in writing  
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of, and shall give the other party the opportunity to participate in the defense, negotiations and settlement of, any Transaction 
Litigation brought or, to the Knowledge of the Company or to the Knowledge of Parent, as applicable, threatened in writing, and 
shall keep the other party reasonably informed with respect to the status thereof and shall give consideration to the other party’s 
advice with respect to such Transaction Litigation. The Company shall give Parent and its Representatives, and Parent shall give 
the Company and its Representatives, as applicable, a reasonable opportunity to review, and shall consider in good faith all 
reasonable comments, on all material filings or responses to be given to any Third Party or Governmental Entity in connection 
therewith. None of the Acquired Companies or the Parent Companies, as applicable, shall compromise, settle, come to an 
arrangement regarding or agree to compromise, settle or come to an arrangement regarding any Transaction Litigation unless 
Parent or the Company, as applicable, shall have consented in writing (such consent not to be unreasonably conditioned, withheld 
or delayed). Without otherwise limiting the Indemnified Parties’ rights with regard to the right to counsel, following the Partnership 
Merger Effective Time, the Indemnified Parties shall be entitled to continue to retain Goodwin Procter LLP or such other counsel 
selected by such Indemnified Parties prior to the Partnership Merger Effective Time to defend any Transaction Litigation. 

Section 5.13    Financing Cooperation.  

(a)    Each of Parent and Merger Sub shall use its reasonable best efforts to take, or cause to be taken, all actions 
necessary to arrange, obtain and consummate the Debt Financing on the terms and conditions described in the Debt Financing 
Commitment on or prior to the Closing Date. Such actions shall include using reasonable best efforts: (i) to maintain in full force 
and effect the Debt Financing Commitment in the form provided to the Company on or prior to the date hereof (or as modified in 
accordance herewith), (ii) to satisfy all conditions precedent to the Debt Financing in the control of Parent Parties and Merger Sub 
that are expressly required to be satisfied by Parent Parties or Merger Sub and (iii) to negotiate, execute and deliver definitive 
documents, including a credit agreement and other definitive financing documents as may be reasonably requested by Parent 
(“Debt Financing Documents”) that reflect the terms contained in the Debt Financing Commitment (including, as necessary, 
agreeing to any requested changes to the commitments thereunder in accordance with any “flex” provisions contained in the Debt 
Financing Commitment or any related fee letter), in each case which terms shall not in any respect expand on the conditions to the 
funding of the Debt Financing at Closing. Each of Parent and Merger Sub shall not permit or consent to, without the prior consent 
of the Company, (x) any amendment, supplement or modification to be made to the Debt Financing Commitment (without the 
prior written consent of the Company, which shall not be unreasonably withheld, conditioned or delayed) if such amendment, 
supplement or modification would (A) expand or impose new conditions precedent to the funding of the Debt Financing from 
those set forth therein on the date hereof, (B) reasonably be expected to materially impair, delay or prevent the availability of all or 
a portion of the Debt Financing or the consummation of the transactions contemplated by this Agreement or (C) reduce the 
aggregate amount of the Debt Financing (except as set forth in any “flex” provisions existing on the date hereof) to an amount such 
that Parent is not able to consummate the Closing (collectively, the “Restricted Commitment Amendments”); provided, that 
subject to the limitations set forth in  
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this Section 5.13, each of Parent and Merger Sub may amend, restate, amend and restate, or otherwise modify the Debt 
Financing Commitment (1) to add lenders, lead arrangers, bookrunners, syndication agents or similar entities that have not 
executed the Debt Financing Commitment as of the date hereof, (2) to implement any “flex” provisions applicable thereto and (3) 
to amend or agree to other amendments or waivers, (y) any waiver of any remedy against the Debt Financing Sources under the 
Debt Financing Commitment (other than a condition to funding in favor of the lenders thereunder), or (z) early termination of the 
Debt Financing Commitment prior to the termination of this Agreement, in each case of the foregoing, in a manner that could 
reasonably be expected to materially impair, delay or prevent the consummation of the Closing. For purposes of this Agreement, 
references to the “Debt Financing Commitment” shall include such document(s) as permitted or required by this Section 5.13 to 
be amended, modified or waived, in each case from and after such amendment, modification or waiver. Promptly following any 
reasonable request of the Company (or its counsel), each of Parent and Merger Sub shall keep the Company informed in 
reasonable detail of the status of its efforts to arrange the Debt Financing. 

(b)    Each of Parent and Merger Sub shall promptly notify the Company in writing (i) of any material breach or 
default by Parent or Merger Sub or any of their respective Affiliates (or, to Parent’s knowledge, the Debt Financing Sources) 
under the Debt Financing Commitment, (ii) of the receipt by Parent or Merger Sub or any of their respective Affiliates or 
Representatives of any written notice from the Debt Financing Sources, any lender or any other Person with respect to any actual 
breach, default or termination of the Debt Financing Commitment that could reasonably be expected to materially impair, delay or 
prevent the consummation of the Debt Financing contemplated by the Debt Financing Commitment at Closing, (iii) if for any 
reason Parent or Merger Sub believes in good faith that it will not be able to obtain all or any portion of the Debt Financing on the 
terms, in the manner or from the sources contemplated by the Debt Financing Commitment, and such failure could reasonably be 
expected to materially impair, delay or prevent the consummation of the Debt Financing contemplated by the Debt Financing 
Commitment at Closing and (iv) of the termination or expiration of the Debt Financing Commitment prior to the termination of this 
Agreement.  

(c)    In the event that any portion of the Debt Financing becomes unavailable in the manner (including the “flex” 
conditions) or from the sources contemplated in the Debt Financing Commitment, each of Parent and Merger Sub shall use its 
reasonable best efforts to take, or cause to be taken, all actions necessary to arrange for and obtain as promptly as practicable 
following the occurrence of any such event, alternative debt financing (the “Alternative Financing”), including from alternative 
sources on terms and conditions that are not less favorable to Parent (including the “flex” conditions) than those set forth in the 
Debt Financing Commitment and in an amount sufficient to consummate the transactions contemplated hereby and perform all of 
its obligations hereunder, it being understood and agreed that if Parent and Merger Sub proceed with any Alternative Financing, 
each of Parent and Merger Sub shall be subject to the same obligations with respect to such Alternative Financing as set forth in 
this Agreement with respect to the Debt Financing. In the event that Alternative Financing is obtained, each of Parent and Merger 
Sub shall promptly provide the Company with a copy of the new financing commitment that provides for such Alternative 
Financing (the  
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“Alternative Financing Commitments”). If applicable, any reference in this Agreement to “Debt Financing” shall include 
“Alternative Financing” and any reference to “Debt Financing Commitment” shall include the “Alternative Financing Commitment”. 

(d)    The Company shall use its commercially reasonable efforts to provide to Parent, and shall, upon reasonable 
advance notice and during normal business hours, use its commercially reasonable efforts to cause the respective officers and 
employees of the Acquired Companies, and use its commercially reasonable efforts to cause the Representatives of the Company 
to provide to Parent, all cooperation reasonably requested by Parent that is reasonably required in connection with any debt 
assumption, any Third Party debt financing or refinancing transaction or underwritten public offering of Parent Common Shares or 
Parent Preferred Shares for cash that Parent may pursue prior to the Closing Date (collectively, “Financing Activities”), 
including using commercially reasonable efforts to do the following: (a) furnishing Parent as promptly as reasonably practicable 
upon request by Parent with all financial statements, financial data and other information regarding the Acquired Companies of the 
type that would be reasonably required by Regulation S-X or Regulation S-K promulgated under the Securities Act for a public 
offering of securities of Parent (including for use in Parent’s preparation of pro forma financial statements; provided, that none of 
the Acquired Companies or any of their respective Affiliates shall be required to prepare any projections, pro forma financial 
statements or pro forma adjustments); and (b) requesting the Company’s independent accountants to prepare and deliver 
customary “comfort letters,” dated the date of each final offering document used in connection with any securities offering by 
Parent (with appropriate bring-down comfort letters delivered on the closing date of any such offering), in compliance with 
professional standards (including providing “negative assurance” comfort and Statement on Auditing Standards No. 100 review of 
interim financial statements) and otherwise on terms reasonably acceptable to Parent, as the case may be; provided, however, that 
none of the Acquired Companies shall be required to provide cooperation under this Section 5.13(d) that: (i) unreasonably 
interferes with the ongoing business of the Acquired Companies; (ii) causes any covenant, representation or warranty in this 
Agreement to be breached; (iii) causes any closing condition set forth in Article 6 to fail to be satisfied or otherwise causes the 
breach of this Agreement or any Contract to which the any of the Acquired Companies is a party; (iv) requires the Acquired 
Companies to incur any Liability (including, without limitation, any commitment fees and expense reimbursement) in connection 
with any Financing Activity prior to the Closing; (v) requires the Acquired Companies or their respective directors, trustees, 
officers, managers or employees to give any legal opinion or other opinion of counsel or to execute, deliver or enter into, or 
perform any agreement, document, certificate or instrument (other than with respect to customary “comfort letters”) or adopt 
resolutions approving the agreements, documents and instruments pursuant to which the Financing Activities is obtained that is not 
contingent upon the Closing or that would be effective at or prior to the Partnership Merger Effective Time; (vi) requires the 
Acquired Companies to provide any information that is prohibited or restricted by applicable Law or applicable confidentiality 
undertaking or that constitutes privileged information or attorney-client work product; (vii) requires the Acquired Companies to 
take any action that is prohibited or restricted by, or will conflict with or violate, its Organizational Documents, or would result in a 
violation or breach of, or default under, any agreement or Contract to which the Acquired Companies is a party; (viii) results in 
any officer, trustee or director of the Acquired Companies incurring  
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personal Liability with respect to any matter relating to any Financing Activity or requires any officer, trustee, director or other 
Representative of the Company or any of its Subsidiaries to deliver any certificate that such officer, trustee, director or other 
Representative reasonably believes, in good faith, contains any untrue certifications; or (ix) requires the Acquired Companies or 
their Representatives, as applicable, to waive or amend any terms of this Agreement. In no event shall the Company be in breach 
of this Section 5.13 because of the failure to prepare any financial or other information that is not currently readily available to the 
Acquired Companies on the date hereof or that is not prepared in the ordinary course of business of the Acquired Companies at 
the time requested by Parent or for the failure to obtain review of any financial or other information by its accountants. Parent shall 
keep the Company reasonably informed, on a reasonably current basis, of the status of its efforts to arrange and consummate any 
Financing Activity. Parent shall provide the Company with copies of any material definitive documents in respect of any Financing 
Activity and such other information and documentation regarding any Financing Activity and any syndication efforts, as applicable, 
as shall be reasonably requested by the Company. Parent shall promptly, upon request by the Company and, in any event, on the 
Closing Date, reimburse the Company for all reasonable and documented out-of-pocket costs and expenses paid to Third Parties 
(including advisor’s fees and expenses) incurred by the Company Parties in connection with the cooperation provided or other 
action taken by the Company Parties pursuant to this Section 5.13(d) and indemnify and hold harmless the Company, the 
Company Subsidiaries and their respective officers, directors and other Representatives from and against any and all liabilities, 
losses, damages, claims, costs, expenses, interest, awards, judgments and penalties suffered or incurred by them in connection 
with any such Financing Activity, any information utilized in connection therewith or any action taken by the Company or any of 
the Company Subsidiaries pursuant to this Section 5.13(d); provided, however, that the foregoing indemnity shall not apply with 
respect to any willful or intentional breach of any representation, warranty, covenant or agreement of the Company or any other 
Acquired Company under this Agreement. All nonpublic or otherwise confidential information regarding the Acquired Companies 
obtained by Parent, its Affiliates or their Representatives pursuant to this Section 5.13(d) shall be kept confidential in accordance 
with the terms of the Confidentiality Agreement. Notwithstanding the foregoing, the effectiveness of any documentation executed 
by the Acquired Companies pursuant to this Section 5.13(d) shall be subject to the occurrence of the Partnership Merger 
Effective Time, and none of the Acquired Companies and any Persons who are trustees or directors of the Acquired Companies 
shall be required to pass resolutions or consents to approve or authorize the execution of, or execute or deliver, any certificate, 
document, instrument or agreement or agree to any change or modification of any existing certificate, document, instrument or 
agreement, in each case, with an effective date prior to the Partnership Merger Effective Time. Each of the Parent Parties 
acknowledges and agrees that its obligations under this Agreement to consummate the Transactions, including without limitation 
the Mergers, shall not be conditioned in any respect on the Parent Parties’ receipt of proceeds from, or any other aspect of, a 
debt assumption or any Financing Activity referenced in this Section 5.13(d). Notwithstanding anything to the contrary, the 
condition precedent set forth in Section 6.2(b), as it applies to the Company’s obligations under this Section 5.13(d), shall be 
deemed satisfied, unless the Company has materially and willfully breached its obligations under this Section 5.13(d), Parent has 
provided to the Company written notice of such breach within ten (10) Business Days of first becoming aware of such  
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breach and the Company fails to cure such breach by the earlier of ten (10) Business Days after such notice is provided or five (5) 
Business Days prior to the End Date. 

Section 5.14    Confidentiality. Parent and the Company hereby acknowledge and agree to continue to be bound by the 
Confidentiality Agreement. All information provided by or on behalf of the Acquired Companies or the Parent Companies, as 
applicable, pursuant to this Agreement will be kept confidential in accordance with the Confidentiality Agreement. 

Section 5.15    Other Transactions; Parent-Approved Transactions.  

(a)    The Company Parties shall use commercially reasonable efforts to provide such cooperation and assistance 
as Parent may reasonably request to (a) convert or cause the conversion of one or more wholly-owned Subsidiaries of the 
Company that are organized as corporations into limited liability companies and one or more of its Subsidiaries that are organized 
as limited partnerships into limited liability companies, on the basis of organizational documents as reasonably requested by Parent, 
(b) sell or cause to be sold stock, partnership interests, limited liability company interests or other equity interests owned, directly 
or indirectly, by the Company in one or more of its wholly-owned Subsidiaries at a price and on such other terms as designated 
by Parent, (c) exercise any right of the Company or one of its Subsidiaries to terminate or cause to be terminated any Contract to 
which the Company or one of its wholly-owned Subsidiaries is a party and (d) sell or cause to be sold any of the assets or 
properties of the Company or one or more of its wholly-owned Subsidiaries at a price and on such other terms as designated by 
Parent (any action or transaction described in clause (a) through (d), a “Parent-Approved Transaction”); provided, that (i) 
neither the Company nor any of its Subsidiaries shall be required to take any action in contravention of (A) any organizational 
document of the Company or any of its Subsidiaries, (B) any Material Contract or (C) applicable Law, (ii) any such conversions, 
exercises of any rights of termination or other terminations, sales or transactions, including the consummation of any Parent-
Approved Transaction or other obligations of the Company or its Subsidiaries to incur any liabilities with respect thereto (other 
than customary and reasonable joinder agreements), shall be contingent upon all of the conditions set forth in Article 6 having been 
satisfied (or, with respect to Section 6.2, waived) and receipt by the Company of a written notice from Parent to such effect and 
that the Parent Parties are prepared to proceed immediately with the Closing and any other evidence reasonably requested by the 
Company that the Closing will occur (it being understood that in any event the transactions described in clauses (a), (b), (c) and 
(d) will be deemed to have occurred prior to the Closing), (iii) such actions (or the inability to complete such actions) shall not 
affect or modify in any respect the obligations of the Parent Parties under this Agreement, including the amount of or timing of 
payment of the Merger Consideration, (iv) neither the Company nor any of its Subsidiaries shall be required to take any such 
action that could adversely affect the classification of the Company, or any Company Subsidiary that is classified as a REIT, as a 
REIT, could subject the Company or any such Subsidiary to any “prohibited transactions” Taxes or other material Taxes under 
Code Sections 857(b), 860(c) or 4981 (or other material entity-level Taxes) or could adversely affect the intended tax treatment 
of the transactions contemplated by this Agreement as set forth in Section 2.15 and (v) neither the Company nor any of its 
Subsidiaries shall be required to take any such action that could result in any United States  
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federal, state or local income Tax being imposed on any holder of Partnership Common Units other than the Company or any of 
its Subsidiaries. Such actions or transactions shall be undertaken in the manner (including in the order) specified by Parent and, 
subject to the limits set forth above and except as agreed by Parent and the Company, such actions or transactions shall be 
implemented immediately prior to or concurrent with the Closing. Without limiting the foregoing, none of the representations, 
warranties or covenants of the Company or any of its Subsidiaries shall be deemed to apply to, or be deemed to be breached or 
violated by, the transactions or cooperation contemplated by this Section 5.15. The Company shall not be deemed to have made 
a Change in Recommendation or entered into or agreed to enter an Alternative Acquisition Agreement as a result of providing any 
cooperation or taking any actions to the extent requested by Parent in connection with a Parent-Approved Transaction. The 
consummation of any Parent-Approved Transaction shall not constitute consummation of an Acquisition Proposal for purposes of 
Section 7.3(b)(iii), nor shall any Acquisition Proposal made in respect of a Parent-Approved Transaction constitute an Acquisition 
Proposal for purposes of Section 7.3(b)(iii).  

(b)    The Company shall, promptly upon request (but in no event later than five (5) Business Days), execute and 
deliver such purchase and sale agreements and/or other instruments (including required joinder agreements) pursuant to purchase 
and sale agreements entered into by Parent prior to the date hereof and as set forth on Part 4.8(b)(x) of the Parent Disclosure 
Schedule.  

(c)    After the date hereof, in the event that Parent receives or solicits any inquiry from a Third Party relating to the 
sale of any Company Real Property, the Company shall reasonably cooperate with Parent in good faith in connection with 
Parent’s pursuit of any purchase and sale agreements related to such Company Real Property including, promptly upon request, 
execute and deliver such purchase and sale agreements and/or other instruments (including required joinder agreements) pursuant 
to such purchase and sale agreements entered into by Parent.  

(d)    Parent shall, promptly upon request by the Company, reimburse the Company for all reasonable out-of-
pocket costs incurred by the Company or its Subsidiaries in performing their obligations under this Section 5.15, and Parent shall 
indemnify the Company and its Subsidiaries for any and all liabilities, losses, damages, claims, costs, expenses, interest, awards, 
judgments and penalties suffered or incurred by the Company or any of its Subsidiaries arising therefrom (and in the event the 
Mergers and the other Transactions are not consummated, Parent shall promptly reimburse the Company for any reasonable out-
of-pocket costs incurred by the Company or its Subsidiaries not previously reimbursed). 

Section 5.16    Distribution of REIT Taxable Income.  

(a)    Notwithstanding anything to the contrary in this Agreement, prior to the Closing Date, any of the Company 
and its Subsidiary REITs may declare and pay a dividend to its shareholders distributing cash in such amounts determined by the 
Company in good faith and in compliance with this Section 5.16 to be required to be distributed in order for the Company or its 
Subsidiary REITs to qualify as a REIT for such year and to avoid to the extent reasonably  
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possible the incurrence of income or excise Tax by the Company or its Subsidiary REITs; provided that with respect to the 
taxable year that includes the Company Merger Effective Time, no distribution shall be permitted under this Section 5.16 for any 
Subsidiary REIT without the prior written consent of Parent (other than with respect to distributions that are required (after taking 
into account the Subsidiary REIT’s ability to make a consent dividend pursuant to Section 565 of the Code) in order for a 
Subsidiary REIT to qualify as a REIT for such year or to avoid to the extent reasonably possible the incurrence of income or 
excise tax by a Subsidiary REIT where such required distributions cannot reasonably be made after the Closing Date (including 
through a consent dividend), and any distributions required on any preferred shares of a Subsidiary REIT). If the Company 
declares a distribution to its shareholders pursuant to this Section 5.16, the Merger Consideration shall be decreased by an 
amount equal to such distribution, determined as follows: the reduction in the Merger Consideration shall be effected by (i) 
reducing the Cash Consideration by an amount equal to the per share amount of the Company’s distribution to its shareholders 
(the “Company Distribution”) and (ii) by recalculating the Exchange Ratio to be equal to the amount determined by (A) 
multiplying (1) the Pre-Signing Date Parent Common Share Price by (2) 0.92, and deducting from the product thereof the amount 
of the Company Distribution and (B) dividing (1) the resulting amount by (2) the Pre-Signing Date Parent Common Share Price to 
obtain the new Exchange Ratio. For purposes of clarity, set forth on Part 5.16(a) of the Company Disclosure Schedule is an 
agreed upon example of the foregoing calculation. 

(b)    Notwithstanding anything to the contrary in this Agreement, prior to the Closing Date, any of Parent and its 
Subsidiary REITs may declare and pay a dividend to its shareholders distributing cash in such amounts determined by Parent in its 
sole discretion to be required to be distributed in order for Parent or its Subsidiary REIT to qualify as a REIT for such year and to 
avoid to the extent reasonably possible the incurrence of income or excise Tax by the Parent or its Subsidiary REIT. 

(c)    The Company and Parent shall cooperate in good faith to determine whether it is necessary for the Company 
to declare a dividend under Section 5.16(a) and the amount (if any) of such dividend. Such determination shall be made at least 
twelve (12) days prior to the Closing Date. 

(d)    In the event that the Closing Date is to occur prior to the end of the then-current dividend period of Parent, 
then Parent may declare a dividend to the holders of Parent Common Shares, the record date and payment date (to the extent 
practicable) for which shall be the close of business on the last Business Day prior to the Closing Date (the “Closing Dividend 
Date”), subject to funds being legally available therefor. 

(i)    The per-share dividend amount payable by Parent with respect to the Parent Common Shares shall 
be an amount equal to the Parent Common Quarterly Dividend, multiplied by a fraction, the numerator of which is the 
number of days lapsed from the first day of the then-current dividend period through and including the Closing Dividend 
Date, and the denominator of which is the actual number of days in the calendar quarter in which such dividend is 
declared. 
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(ii)    Parent OP, as applicable, may make a distribution with respect to its partnership units in order to 

distribute funds sufficient for the foregoing dividends. 

(e)    Notwithstanding Section 5.1(b)(i), in the event that the Closing has not occurred on or prior to December 
31, 2018, and the failure of the Closing to occur by such date is not primarily attributable to the failure of any of the Company 
Parties to perform their respective covenants or other obligations under this Agreement, then the Company shall be entitled to pay 
a dividend on the Closing Dividend Date in accordance with this Section 5.16(e), subject to funds being legally available therefor. 

(i)    The per-share dividend amount payable by the Company with respect to the Company Common 
Shares shall be an amount not in excess of $0.90 per Company Common Share, multiplied by a fraction, the numerator of 
which is the number of days lapsed from and including January 1, 2019, through and including the Closing Dividend Date, 
and the denominator of which is three hundred sixty-five (365). 

(ii)    Company OP, as applicable, may make a distribution with respect to its partnership units in order to 
distribute funds sufficient for the foregoing dividends. 

Section 5.17    Certain Tax Matters. 

(a)    Notwithstanding anything to the contrary set forth in this Agreement, the Company shall take such actions as 
the Company determines are reasonably necessary to ensure that the Company and any Subsidiary REIT (i) will qualify for 
taxation as a REIT for U.S. federal income tax purposes for its current taxable year and, if the Closing Date occurs in 2019, its 
2019 taxable year, and (ii) will not become liable for U.S. federal income Tax under Section 857(b) or 4981 of the Code, in each 
case, subject to Section 5.16 with respect to dividends. Prior to the Closing Date, the Company shall promptly notify Parent if the 
Company becomes aware of any issue that it believes would adversely impact the maintenance of the REIT status of the 
Company and its Subsidiary REITs for the Company’s 2018 taxable year and, if the Closing Date occurs in 2019, the 
Company’s 2019 taxable year, and cooperate and consult in good faith with Parent with respect thereto. 

(b)    Notwithstanding anything to the contrary set forth in this Agreement, Parent shall take such actions as Parent 
determines are reasonably necessary to ensure that Parent and any Subsidiary REIT (i) will qualify for taxation as a REIT for U.S. 
federal income tax purposes for its current taxable year and, if the Closing Date occurs in 2019, its 2019 taxable year, and (ii) will 
not become liable for U.S. federal income Tax under Section 857(b) or 4981 of the Code, in each case, subject to Section 5.16 
with respect to dividends. Prior to the Closing Date, Parent shall promptly notify the Company if Parent becomes aware of any 
issue that it believes would adversely impact the maintenance of the REIT status of Parent and its Subsidiary REITs for Parent’s 
2018 taxable year and, if the Closing Date occurs in 2019, Parent’s 2019 taxable year, and cooperate and consult in good faith 
with Company with respect thereto. 

(c)    All transfer, stamp, documentary, sales, use, registration, value-added and other similar Taxes (including all 
applicable real estate transfer Taxes) incurred in connection  
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with this Agreement and the Transactions (“Transfer Taxes”) will be borne by Parent. Parent and the Company shall cooperate 
to file or cause to be filed in a timely manner all necessary documents (including, but not limited to, all Tax Returns) with respect to 
such Transfer Taxes. 

(d)    On the Closing Date, prior to the Company Merger, the Company shall deliver to Merger Sub a duly 
executed certificate of non-foreign status, dated as of the Closing Date, substantially in the form of the sample certification set forth 
in Treasury Regulations Section 1.1445-2(b)(2)(iv)(B). The Operating Partnership shall use its commercially reasonable efforts to 
obtain and deliver to Merger Sub at or prior to the Partnership Merger a duly executed certificate of non-foreign status, dated as 
of the Closing Date, from each holder of Operating Partnership Common Units (other than the Company or any Subsidiary of the 
Company), substantially in the form of the sample certification set forth in Treasury Regulations Section 1.1445-2(b)(2)(iv)(A) or 
(B), as applicable, in compliance with Code Sections 1445 and 1446(f); provided, however, that in the event that any such 
certificate of non-foreign status is not delivered to Merger Sub at or prior to the Partnership Merger, Parent’s remedy shall be 
limited to withholding pursuant to this Agreement. 

(e)    Parent and the Company shall, upon written request, use commercially reasonable efforts to obtain any 
certificate or other document from any Governmental Entity or any other Person as may be necessary to mitigate, reduce or 
eliminate any Tax that could be imposed (including with respect to the transactions contemplated in this Agreement). 

(f)    Each of the Parent Parties and Company Parties shall, and shall cause their Affiliates to, use their respective 
reasonable best efforts (before and, as relevant, after the Company Merger Effective Time) to cause the Company Merger to 
qualify as a “reorganization” within the meaning of Section 368(a) of the Code. Provided the Company shall have received the 
opinion of counsel referred to in Section 6.3(f) and Parent shall have received the opinion of counsel referred to in Section 6.2(f), 
each of the Parent Companies and the Acquired Companies shall, and shall cause their Affiliates to, treat the Company Merger as 
a “reorganization” under Section 368(a) of the Code and no such party shall take any position for Tax purposes inconsistent 
therewith, except to the extent otherwise required pursuant to a “determination” within the meaning of Section 1313(a) of the 
Code. 

(g)    The Company Parties shall (i) use their reasonable best efforts to obtain or cause to be provided, as 
appropriate, the opinions of counsel referred to in Section 6.2(e) and Section 6.3(f), (ii) deliver to DLA Piper LLP (US) (“DLA 
Piper”), counsel to the Company, and Hunton Andrews Kurth LLP (“Hunton”), counsel to Parent, or other counsel described in 
Section 6.2(e) and Section 6.3(e), respectively, a tax representation letter of the Company and each Subsidiary REIT, dated as of 
the effective date of the Form S-4 and the Closing Date and signed by an officer of the Company and its Subsidiary REIT, in form 
and substance as set forth in Exhibit B-1, which representations shall be subject to such changes and modifications as may be 
deemed necessary or appropriate by DLA Piper or Hunton or such other counsel described in Section 6.2(e) and Section 6.3(e), 
respectively, and shall be reasonably acceptable to and approved by Parent and the Company, respectively (in either case, which 
approval shall not be unreasonably conditioned, withheld or delayed), containing representations of the Company  
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Parties for purposes of rendering the opinions described in Section 6.2(e) and Section 6.3(e), and (iii) deliver to Hunton, counsel 
to Parent, and Goodwin Procter LLP (“Goodwin”), counsel to the Company, or other counsel described in Section 6.2(f) and 
Section 6.3(f), respectively, tax representation letters, dated as of the effective date of the Form S-4 and the Closing Date, 
respectively, and signed by an officer of the Company and the Operating Partnership, in form and substance as set forth in Exhibit 
B-2, which such representations shall be subject to such changes and modifications as may be deemed necessary or appropriate 
by Hunton or Goodwin, or such other counsel described in Section 6.2(f) and Section 6.3(f), respectively, and shall be reasonably 
acceptable to and approved by Parent and the Company, respectively (in either case, which approval shall not be unreasonably 
conditioned, withheld or delayed), containing representations of the Company Parties for purposes of rendering the opinions 
described in Section 6.2(f) and Section 6.3(f). 

(h)    The Parent Parties shall (i) use their reasonable best efforts to obtain or cause to be provided, as 
appropriate, the opinions of counsel referred to in Section 6.2(f) and Section 6.3(e), (ii) deliver to Hunton, counsel to Parent, or 
other counsel described in Section 6.3(e), a tax representation letter, dated as of the effective date of the Form S-4 and the 
Closing Date and signed by an officer of Parent and Merger OP, in form and substance as set forth in Exhibit B-3, which such 
representations shall be subject to such changes and modifications as may be deemed necessary or appropriate by Hunton or 
such other counsel described in Section 6.3(e), and shall be reasonably acceptable to and approved by Parent and the Company, 
respectively (in either case, which approval shall not be unreasonably conditioned, withheld or delayed), containing 
representations of the Parent Parties for purposes of rendering the opinions described in Section 6.3(e) and (iii) deliver to Hunton 
and to Goodwin, or other counsel described in Section 6.2(f) and Section 6.3(f), respectively, tax representation letters, dated as 
of the effective date of the Form S-4 and the Closing Date, respectively, and signed by an officer of Parent and Merger OP, in 
form and substance as set forth in Exhibit B-4, which such representations shall be subject to such changes and modifications as 
may be deemed necessary or appropriate by Hunton or Goodwin, or such other counsel described in Section 6.2(f) and Section 
6.3(f), respectively, and shall be reasonably acceptable to and approved by Parent and the Company, respectively (in either case, 
which approval shall not be unreasonably conditioned, withheld or delayed), containing representations of the Parent Parties for 
purposes of rendering the opinions described in Section 6.2(f) and Section 6.3(f). 

Section 5.18    Stock Exchange Delisting; Deregistration. Prior to the Company Merger Effective Time, the Company and, 
following the Company Merger Effective Time, Parent and the Surviving Entity, shall use reasonable best efforts to take, or cause 
to be taken, all actions, and do or cause to be done all things, necessary, proper or advisable on its part under applicable Law 
and rules and policies of the NYSE to cause the delisting of the Company and of the Company Common Shares, Company 
Series I Preferred Shares and Company Series J Preferred Shares from the NYSE as promptly as practicable after the Company 
Merger Effective Time and the deregistration of the Company Common Shares, Company Series I Preferred Shares and 
Company Series J Preferred Shares under the Exchange Act as promptly as practicable after such delisting. 
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Section 5.19    Takeover Statutes. Each of the Company Parties and the Parent Parties, as applicable, shall not take any 

action that would cause the Transactions, including the Mergers, to be subject to requirements imposed by any Takeover Statute. 
If any Takeover Statute may become, or may purport to be, applicable to this Agreement, the Mergers or any other Transactions, 
each of the Company and Parent, as applicable, shall grant such approvals and take such actions as are reasonably necessary so 
that the Transactions may be consummated as promptly as practicable on the terms contemplated hereby and otherwise act to 
eliminate or minimize the effects of such statute or regulation on the Transactions. 

Section 5.20    Merger Sub and Merger OP Expenditure. From the date hereof until the Company Merger Effective Time, 
Parent shall cause Merger Sub and Merger OP to not expend funds other than in connection with the Mergers and the other 
Transactions and the payment of related expenses.  

Section 5.21    Voting of Securities.  

(a)    Parent shall vote all Company Common Shares beneficially owned by it or any of the Parent Subsidiaries as 
of the record date for the Company Shareholders Meeting in favor of the Company Merger. The Company shall vote all Parent 
Common Shares beneficially owned by it or any of the Company Subsidiaries as of the record date for the Parent Shareholders 
Meeting in favor of the Parent Share Issuance. 

(b)    At or immediately following the execution of this Agreement, Parent, as the sole member of Merger Sub, 
shall execute and deliver a written consent adopting this Agreement in accordance with the MD LLC Act. 

Section 5.22    Parent Preferred Shares. Prior to the Company Merger Effective Time, Parent shall classify and designate 
a number of Parent Preferred Shares as Parent Series E Preferred Shares and Parent Series F Preferred Shares sufficient to 
enable the Parent Parties to satisfy both the Series I Preferred Share Merger Consideration and Series J Preferred Share Merger 
Consideration, respectively, and Parent shall adopt and file articles supplementary substantially in the form of Exhibit C-1 and 
Exhibit C-2 attached hereto, setting forth the terms of the Parent Series E Preferred Shares and Parent Series F Preferred Shares. 

Section 5.23    Parent OP Preferred Units. Prior to the Partnership Merger Effective Time, Parent OP shall adopt an 
amendment to the Parent OP Agreement substantially in the form of Exhibit D attached hereto, authorizing and setting forth the 
terms of the Parent OP Series Preferred E Units and Parent OP Series Preferred F Units, to be issued to Parent in exchange for 
its transfer of the Parent Series E Preferred Shares and the Parent Series F Preferred Shares, respectively, to Parent OP in 
advance of the Partnership Merger, as described in Section 2.9 hereof. 

Section 5.24    REIT Ownership Waiver. Prior to the Closing, the Parent Board, in accordance with Section 7.2.7 of the 
Parent Declaration of Trust and subject to the conditions set forth in this Section 5.24, shall reasonably cooperate to exempt from 
the ownership limitations set forth therein, any Person to the extent the receipt of the Merger Consideration or Preferred Merger  
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Consideration by such Person would result in such Person owning (constructively or beneficially) in excess of the amount 
permitted to be owned pursuant to such ownership limitations; provided that any such Person delivers to the Parent Board such 
representations, covenants and undertakings to ensure that the limited exemption provided to such Person satisfies the 
requirements of the Parent Declaration of Trust, including the requirement that the exemption not result in the Parent failing to 
qualify as a REIT, as determined by the Parent Board in its sole discretion. 

Section 5.25    Stock Exchange Listing. Parent shall use its reasonable best efforts to cause the Parent Common Shares, 
Parent Series E Preferred Shares and Parent Series F Preferred Shares to be issued in the Company Merger to be approved for 
listing on the NYSE, subject to official notice of issuance, prior to the Company Merger Effective Time. 

ARTICLE 6      

CONDITIONS TO THE MERGERS 

Section 6.1    Conditions to the Obligations of Each Party. The obligation of each party to consummate the Mergers are 
subject to the satisfaction or, to the extent permitted by applicable Law, waiver by each of Parent and the Company of, at or prior 
to the Closing, of the following conditions: 

(a)    each of the Company Shareholder Approval and the Parent Shareholder Approval shall have been obtained;  

(b)    no temporary restraining Order, preliminary or permanent injunction or other Order preventing the 
consummation of the Mergers shall have been issued by any Governmental Entity of competent jurisdiction and remain in effect, 
and there shall not be any Law enacted or deemed applicable to the Mergers that makes consummation of the Mergers illegal or 
otherwise restricts or prohibits consummation of the Mergers; 

(c)    the Form S-4 shall have become effective in accordance with the provisions of the Securities Act, and no 
stop order suspending the effectiveness of the Form S-4 shall have been issued by the SEC and remain in effect and no 
proceeding to that effect shall have been commenced or threatened by the SEC that has not been withdrawn; and 

(d)    the Parent Common Shares and Parent Preferred Shares to be issued in the Company Merger shall have 
been approved for listing on the NYSE, subject to official notice of issuance. 

Section 6.2    Conditions to the Obligations of the Parent Parties. The obligation of the Parent Parties to consummate the 
Mergers is subject to the satisfaction, or waiver by Parent, at or prior to Closing, of the following conditions: 

(a)    (i) the representations and warranties set forth in Section 3.1 (Organization and Good Standing; 
Subsidiaries), Section 3.3 (Capitalization), Section 3.16 (Authority; Binding Nature of Agreement), Section 3.17 (Vote 
Required), Section 3.21 (Brokers) and Section 3.23 (Takeover Statutes) shall be true and correct in all material respects as of the 
date of this  
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Agreement and as of the Closing Date, as though made as of the Closing Date and (ii) each of the other representations and 
warranties of the Company contained in this Agreement shall be true and correct as of the date of this Agreement and as of the 
Closing Date, as though made as of the Closing Date, except (A) in each case, representations and warranties that are made as of 
a specific date shall be true and correct only on and as of such date, and (B) in the case of this clause (ii), where the failure of such 
representations or warranties to be true and correct (except in the case of Section 3.5(b), without giving effect to any materiality 
or “Company Material Adverse Effect” qualifications set forth therein) does not have, and would not reasonably be expected to 
have, individually or in the aggregate, a Company Material Adverse Effect; 

(b)    the Company Parties shall have performed in all material respects all obligations required to be performed by 
them under this Agreement on or prior to the Closing Date; 

(c)    since the date hereof, there shall not have occurred any Company Material Adverse Effect; 

(d)    Parent shall have received at the Closing a certificate signed on behalf of the Company by the Chief 
Executive Officer or the Chief Financial Officer of the Company certifying that the conditions set forth in Section 6.2(a), Section 
6.2(b) and Section 6.2(c) have been satisfied;  

(e)    Parent shall have received a tax opinion of DLA Piper (or such other nationally recognized REIT counsel as 
may be reasonably acceptable to Parent), substantially in the form of Exhibit E to this Agreement, dated as of the Closing Date 
(which such opinion shall be subject to customary assumptions, qualifications and representations, including representations made 
by the Acquired Companies), to the effect that beginning with its taxable year ended December 31, 2002 and until the Closing, 
the Company has been organized and operated in conformity with the requirements for qualification and taxation as a REIT under 
the Code (which opinion shall be based upon the representation letter described in Section 5.17(g)(ii)). 

(f)    Parent shall have received the written opinion of Hunton (or other counsel as may be reasonably acceptable 
to Parent and the Company), substantially in the form of Exhibit F to this Agreement, dated as of the Closing Date, to the effect 
that, on the basis of facts, representations and assumptions set forth or referred to in such opinion, the Company Merger will 
qualify as a “reorganization” within the meaning of Section 368(a) of the Code. In rendering such opinion, counsel shall rely upon 
the tax representation letters described in Section 5.17(g)(iii) and Section 5.17(h)(iii). The condition set forth in this Section 6.2(f) 
shall not be waivable after receipt of the Parent Shareholder Approval, unless further shareholder approval is obtained with 
appropriate disclosure. 

Section 6.3    Conditions to the Obligations of the Company Parties. The obligation of the Company Parties to 
consummate the Mergers is subject to the satisfaction, or waiver by the Company, at or prior to Closing, of the following 
conditions: 
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(a)    (i) the representations and warranties set forth in Section 4.1 (Organization and Good Standing; 

Subsidiaries), Section 4.3 (Capitalization), Section 4.16 (Authority; Binding Nature of Agreement), Section 4.17 (Vote 
Required), Section 4.20 (Brokers) and Section 4.22 (Takeover Statutes) shall be true and correct in all material respects as of the 
date of this Agreement and as of the Closing Date, as though made as of the Closing Date and (ii) each of the other 
representations and warranties of the Parent Parties contained in this Agreement shall be true and correct as of the date of this 
Agreement and as of the Closing Date, as though made as of the Closing Date, except (A) in each case, representations and 
warranties that are made as of a specific date shall be true and correct only on and as of such date, and (B) in the case of this 
clause (ii), where the failure of such representations or warranties to be true and correct (except in the case of Section 4.5(b), 
without giving effect to any materiality or “Parent Material Adverse Effect” qualifications set forth therein) does not have, and 
would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect;  

(b)    the Parent Parties shall have performed in all material respects all obligations required to be performed by 
them under this Agreement on or prior to the Closing Date; 

(c)    since the date hereof, there shall not have occurred any Parent Material Adverse Effect; 

(d)    the Company shall have received at the Closing a certificate signed on behalf of Parent by the Chief 
Executive Officer or the Chief Financial Officer of Parent certifying that the conditions set forth in Section 6.3(a), Section 6.3(b) 
and Section 6.3(c) have been satisfied; 

(e)    the Company shall have received a tax opinion of Hunton (or such other nationally recognized REIT counsel 
as may be reasonably acceptable to Parent and the Company), substantially in the form of Exhibit G to this Agreement, dated as 
of the Closing Date, to the effect that, beginning with the Parent’s taxable year ended December 31, 2009 and ending with its 
taxable year that includes the Closing Date, Parent has been organized and operated in conformity with the requirements for 
qualification and taxation as a REIT under the Code (which opinion shall be based upon the representation letters described in 
Section 5.17(g)(ii) and Section 5.17(h)(ii)); and 

(f)    the Company shall have received the written opinion of Goodwin (or other counsel as may be reasonably 
acceptable to Parent and the Company), substantially in the form of Exhibit H to this Agreement, dated as of the Closing Date, to 
the effect that, on the basis of facts, representations and assumptions set forth or referred to in such opinion, the Company Merger 
will qualify as a reorganization within the meaning of Section 368(a) of the Code. In rendering such opinion, counsel shall rely 
upon the tax representation letters described in Section 5.17(g) (iii) and Section 5.17(h) (iii). The condition set forth in this Section 
6.3(f) shall not be waivable after receipt of the Company Shareholder Approval, unless further shareholder approval is obtained 
with appropriate disclosure. 
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Section 6.4    Frustration of Closing Conditions. None of the Parent Parties, on the one hand, nor the Company Parties, 

on the other hand, may rely on the failure of any condition set forth in Section 6.1, Section 6.2 or Section 6.3, as the case may be, 
to be satisfied (or to be able to be satisfied) to excuse it from its obligation to effect the Mergers if such failure (or inability to be 
satisfied) was caused by such party’s failure to comply with or perform its obligations under this Agreement. 

ARTICLE 7      

TERMINATION 

Section 7.1    Termination. This Agreement may be terminated and the Mergers may be abandoned at any time prior to the 
Closing (notwithstanding any approval of this Agreement by the shareholders of the Company or Parent): 

(a)    by mutual written agreement of the Company and Parent; 

(b)    by Parent or the Company upon prior written notice to the other party, if the Closing Date has not occurred 
on or before March 6, 2019 (the “End Date”); provided, however, that the right to terminate this Agreement under this Section 
7.1(b) shall not be available to any party whose (or whose Affiliate’s) material breach of any provision of this Agreement has been 
the cause of, or resulted in, the failure of the Mergers to be consummated by the End Date; 

(c)    by Parent or the Company upon prior written notice to the other party, if any Governmental Entity of 
competent jurisdiction shall have issued a final and non-appealable Order or taken any other action permanently enjoining, 
restraining or otherwise prohibiting the consummation of the Transactions; provided, however, that the party seeking to terminate 
this Agreement shall have used its reasonable best efforts to have such Order lifted if and to the extent required by Section 5.5; 

(d)    by Parent or the Company upon written notice to the other party, if the Company Shareholder Approval or 
the Parent Shareholder Approval have not been obtained upon a vote taken at the Company Shareholders Meeting or the Parent 
Shareholders Meeting, as applicable, or at any adjournment or postponement thereof at which the Company Merger and the 
Parent Share Issuance, as applicable, have been voted upon; 

(e)    by Parent, upon written notice to the Company, in the event of a breach by any Company Party of any 
representation, warranty, covenant or other agreement contained herein such that a condition set forth in Section 6.2 would be 
incapable of being satisfied by the End Date; provided, however, that Parent shall not be entitled to terminate this Agreement 
pursuant to this Section 7.1(e) if any Parent Party is in breach of its obligations under this Agreement such that the Company 
would be entitled to terminate this Agreement pursuant to Section 7.1(f); 

(f)    by the Company, upon written notice to Parent, in the event of a breach by any Parent Party of any 
representation, warranty, covenant or other agreement contained herein  
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such that a condition set forth in Section 6.3 would be incapable of being satisfied by the End Date; provided, however, that the 
Company shall not be entitled to terminate this Agreement pursuant to this Section 7.1(f) if any Company Party is in breach of its 
obligations under this Agreement such that Parent would be entitled to terminate this Agreement pursuant to Section 7.1(e); 

(g)    by Parent, upon written notice to the Company, if prior to obtaining the Company Shareholder Approval the 
Company Board shall have (i) effected a Change in Recommendation or (ii) any Acquired Company enters into any Alternative 
Acquisition Agreement; 

(h)    by the Company, upon written notice to Parent, if prior to the Company Shareholder Approval the Company 
Board shall have effected a Change in Recommendation in respect of a Superior Proposal in accordance with Section 5.3 and the 
Company Board has approved, and concurrently with such termination, the Company enters into a definitive agreement providing 
for the implementation of such Superior Proposal, but only if the Company is not then in breach of Section 5.3; provided that such 
termination shall not be effective until the Company has paid the Company Termination Fee in accordance with Section 7.3(b); or 

(i)    by the Company, upon written notice to Parent, if prior to obtaining the Parent Shareholder Approval the 
Parent Board shall have (i) effected a Change in Recommendation or (ii) any Parent Company enters into any Alternative 
Acquisition Agreement. 

Section 7.2    Effect of Termination. If this Agreement is terminated pursuant to Section 7.1, this Agreement shall become 
void and of no further force or effect without Liability of any party (or any Affiliate or Representative of such party) relating to, 
based on or arising under or out of this Agreement, the Transactions or the subject matter hereof (including the negotiation and 
performance of this Agreement); provided, however, that the provisions of (i) this Section 7.2, (ii) Section 7.3, (iii) the last 
sentence of Section 5.6, (iv) Section 5.8, (v) the indemnification provisions of Section 5.13, (vi) Section 5.14 and (vii) Article 8 
shall survive any termination hereof pursuant to Section 7.1. Notwithstanding the foregoing or any other provision of this 
Agreement to the contrary, if this Agreement is terminated pursuant to Section 7.1, none of the Parent Parties or the Company 
Parties shall be relieved or released from any Liabilities or damages (which the parties hereto acknowledge and agree shall not be 
limited to reimbursement of expenses or out-of-pocket costs, and may include, to the extent proven, the benefit of the bargain lost 
by such party or such party’s equity holders (taking into consideration relevant matters, including the Merger Consideration, other 
combination opportunities and the time value of money), which shall be deemed to be damages of such party) arising out of its 
knowing or intentional breach of any provision of this Agreement or fraud, subject only, with respect to any such Liabilities of the 
Company Parties, to Section 7.3(b) and with respect to any such Liabilities of the Parent Parties, to Section 7.3(c). For the 
avoidance of doubt, the Confidentiality Agreement shall survive the termination of this Agreement and shall remain in full force and 
effect in accordance with its terms, provided that Merger Sub and Merger OP shall each be treated as if they were a party thereto 
to the same extent as Parent. Notwithstanding anything to  
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the contrary provided in this Agreement, including in the foregoing provisions of this Section 7.2, nothing shall relieve any party for 
fraud. 

Section 7.3    Expenses; Termination Fees. 

(a)    Except as otherwise set forth in this Agreement, all costs and expenses incurred in connection with this 
Agreement and the Transactions shall be paid by the party incurring such cost or expense, except that Parent shall pay, whether or 
not the Mergers or any other Transaction is consummated, all costs and expenses incurred in connection with (i) printing, filing and 
mailing the Joint Proxy Statement and all SEC and other regulatory filing fees incurred in connection with the Joint Proxy 
Statement, (ii) any filing with antitrust authorities and (iii) the Exchange Agent. 

(b)    In the event that: 

(i)    this Agreement is terminated pursuant to Section 7.1(g); 

(ii)    this Agreement is terminated pursuant to Section 7.1(h); or 

(iii)    this Agreement is terminated pursuant to Section 7.1(b), Section 7.1(d) or Section 7.1(e) and (A) an 
Acquisition Proposal shall have been received by the Company or its Representatives or any Person shall have publicly 
proposed or publicly announced an intention (whether or not conditional) to make an Acquisition Proposal (and, in the 
case of a termination pursuant to Section 7.1(d), such Acquisition Proposal or publicly proposed or announced intention 
shall have been made prior to the Company Shareholders Meeting) and (B) within twelve (12) months after the date of 
such termination, the Company enters into a definitive agreement in respect of, or consummates, any Acquisition Proposal 
(provided that for purposes of this subsection (iii), each reference to “20% or more” in the definition of Acquisition 
Proposal shall be deemed to be references to “more than 50%”);  

then the Company shall, as directed by Parent, pay the Company Termination Fee by wire transfer of same-day funds to an 
account designated by Parent (1) in the case of Section 7.3(b)(i), within two (2) Business Days after such termination, (2) in the 
case of Section 7.3(b)(ii), prior to or concurrently with the termination of this Agreement pursuant to Section 7.1(h), and (3) in the 
case of Section 7.3(b)(iii), within two (2) Business Days after the earlier of entry into a definitive agreement in respect of the 
Acquisition Proposal referred to in clause (B) of Section 7.3(b)(iii), or the consummation of such Acquisition Proposal. 

(c)    In the event that this Agreement is terminated pursuant to Section 7.1(i), then Parent shall pay the Company 
the Parent Termination Fee by wire transfer of same-day funds within two (2) Business Days after such termination. 

(d)    For the avoidance of doubt, any payment made by the Company under Section 7.3(b) or by Parent under 
Section 7.3(c) shall be payable only once with respect to Section 7.3(b) or Section 7.3(c), as applicable, and not in duplication, 
even though such payment  
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may be payable under one or more provisions hereof. In the event that Parent shall receive full payment of the Company 
Termination Fee pursuant to Section 7.3(b) or the Company shall receive full payment of the Parent Termination Fee pursuant to 
Section 7.3(c), the receipt of the Company Termination Fee, on the one hand, or the Parent Termination Fee, on the other hand, 
as applicable, shall be deemed to be liquidated damages (and not a penalty) in a reasonable amount to compensate such party for 
any and all losses or damages suffered or incurred by the Parent Parties or any of their respective Affiliates or by the Company 
Parties or any of their respective Affiliates, as applicable, or any other Person in connection with this Agreement (and the 
termination hereof), the Transactions (and the abandonment thereof) or any matter forming the basis for such termination; the 
Company Parties or the Parent Parties, as applicable, shall have no further Liability, whether pursuant to a claim at Law or in 
equity, to the Parent Parties or the Company Parties, as applicable, or any of their respective Affiliates in connection with this 
Agreement (and the termination hereof), the Transactions (and the abandonment thereof) or any matter forming the basis for such 
termination; and none of the Parent Parties or any of their respective Affiliates or the Company Parties or any of their respective 
Affiliates, as applicable, or any other Person shall be entitled to bring or maintain any Legal Proceeding against the Acquired 
Companies or their Affiliates or the Parent Companies or their Affiliates, as applicable, for damages or any equitable relief arising 
out of or in connection with this Agreement (other than equitable relief to require payment of the Company Termination Fee or the 
Parent Termination Fee, as applicable), any of the Transactions or any matters forming the basis for such termination; provided 
that if the Company fails to pay the Company Termination Fee pursuant to Section 7.3(b) or the Parent fails to pay the Parent 
Termination Fee pursuant to Section 7.3(c) and the Parent Parties or the Company Parties, as applicable, commence and prevail 
in a suit which results in a final, non-appealable judgment against the Company for the Company Termination Fee or any portion 
thereof or for the Parent Termination Fee or any portion thereof, as applicable, then the Company or Parent, as applicable, shall 
pay the Parent Parties or the Company Parties, as applicable, their costs and expenses (including reasonable attorney’s fees and 
disbursements) in connection with such suit, together with interest on the Company Termination Fee or the Parent Termination 
Fee, as applicable, at the “prime rate” as published in The Wall Street Journal, Eastern Edition, in effect on the date such payment 
was required to be made through the date of payment (calculated daily on the basis of a year of 365 days and the actual number 
of days elapsed, without compounding). 

Section 7.4    Payment of Amount or Expense. 

(a)    In the event that Parent is obligated to pay the Company the Parent Termination Fee set forth in Section 7.3, 
Parent shall pay to the Company from the Parent Termination Fee an amount equal to the lesser of (i) the Parent Termination Fee 
and (ii) the sum of (1) the maximum amount that can be paid to the Company without causing the Company to fail to meet the 
requirements of Sections 856(c)(2) and (3) of the Code for the relevant tax year determined as if the payment of such amount did 
not constitute income described in Sections 856(c)(2)(A) through (H) or 856(c)(3)(A) through (I) of the Code (“Qualifying 
Income”), as determined by the Company’s independent certified public accountants, plus (2) in the event the Company receives 
either (A) a letter from the Company’s counsel indicating that the Company has received a ruling from the IRS described in 
Section 7.4(b), (B) an opinion from the  
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Company’s outside counsel as described in Section 7.4(b) or (C) a letter from the Company’s independent certified public 
accountants indicating that the entire Parent Termination Fee is included in the Company’s income regardless of this Section 7.4
(a), an amount equal to the Parent Termination Fee less the amount payable under clause (1) above. To secure Parent’s obligation 
to pay these amounts, Parent shall deposit into escrow an amount in cash equal to the Parent Termination Fee with an escrow 
agent selected by Parent and on such terms (subject to Section 7.4(b)) as shall be mutually agreed upon by the Company, Parent 
and the escrow agent. The payment or deposit into escrow of the Parent Termination Fee pursuant to this Section 7.4(a) shall be 
made at the time Parent is obligated to pay the Company such amount pursuant to Section 7.3 by wire transfer. 

(b)    The escrow agreement shall provide that the Parent Termination Fee in escrow or any portion thereof shall 
not be released to the Company unless the escrow agent receives any one or combination of the following: (%4) a letter from the 
Company’s independent certified public accountants indicating the maximum amount that can be paid by the escrow agent to the 
Company without causing the Company to fail to meet the requirements of Sections 856(c)(2) and (3) of the Code for the 
relevant tax year determined as if the payment of such amount did not constitute Qualifying Income or a subsequent letter from the 
Company’s accountants revising that amount, in which case the escrow agent shall release such amount to the Company, (%4) a 
letter from the Company’s counsel indicating that the Company’s outside counsel has rendered a legal opinion to the effect that the 
release of the remainder of the Parent Termination Fee (or portion thereof) from the escrow should not cause the Company to fail 
to qualify as a REIT, in which case the escrow agent shall release the remainder of the Parent Termination Fee (or portion thereof) 
to the Company, or (%4) a letter from the Company’s counsel indicating that the Company received a ruling from the IRS holding 
that the receipt by the Company of the Parent Termination Fee should either constitute Qualifying Income or should be excluded 
from gross income within the meaning of Sections 856(c)(2) and (3) of the Code (or alternatively, indicating that the Company’s 
outside counsel has rendered a legal opinion to the effect that the receipt by the Company of the Parent Termination Fee should 
either constitute Qualifying Income or should be excluded from gross income within the meaning of Sections 856(c)(2) and (3) of 
the Code), in which case the escrow agent shall release the remainder of the Parent Termination Fee to the Company. Parent 
agrees to amend this Section 7.4 at the request of the Company in order to (x) maximize the portion of the Parent Termination 
Fee that may be distributed to the Company hereunder without causing the Company to fail to meet the requirements of Sections 
856(c)(2) and (3) of the Code, (y) improve the Company’s chances of securing a favorable ruling described in this Section 7.4(b) 
or (z) assist the Company in obtaining a favorable legal opinion from its outside counsel as described in this Section 7.4(b). The 
escrow agreement shall also provide that any portion of the Parent Termination Fee that remains unpaid as of the end of a tax year 
shall be paid as soon as possible during the following tax year, subject to the foregoing limitations of this Section 7.4; provided, 
any portion of the Parent Termination Fee that remains unpaid as of December 31 following the date which is five years from the 
date of this Agreement shall be released by the escrow agent to Parent. Parent shall not be a party to such escrow agreement and 
shall not bear any cost of or have Liability resulting from the escrow agreement. The Company shall fully indemnify Parent and 
hold Parent harmless from and against any such cost or Liability. 
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(c)    In the event that the Company is obligated to pay Parent the Company Termination Fee set forth in Section 

7.3, the Company shall pay to Parent from the Company Termination Fee an amount equal to the lesser of (i) the Company 
Termination Fee and (ii) the sum of (1) the maximum amount that can be paid to Parent without causing Parent to fail to meet the 
requirements of Sections 856(c)(2) and (3) of the Code for the relevant tax year determined as if the payment of such amount did 
not constitute Qualifying Income, as determined by Parent’s independent certified public accountants, plus (2) in the event Parent 
receives either (A) a letter from Parent’s counsel indicating that Parent has received a ruling from the IRS described in Section 7.4
(d), (B) an opinion from the Parent’s outside counsel as described in Section 7.4(d) or (C) a letter from Parent’s independent 
certified public accountants indicating that the entire Company Termination Fee is included in Parent’s income regardless of this 
Section 7.4(c), an amount equal to the Company Termination Fee less the amount payable under clause (1) above. To secure the 
Company’s obligation to pay these amounts, the Company shall deposit into escrow an amount in cash equal to the Company 
Termination Fee with an escrow agent selected by the Company and on such terms (subject to Section 7.4(d)) as shall be 
mutually agreed upon by Parent, the Company and the escrow agent. The payment or deposit into escrow of the Company 
Termination Fee pursuant to this Section 7.4(c) shall be made at the time the Company is obligated to pay Parent such amount 
pursuant to Section 7.3 by wire transfer.   

(d)    The escrow agreement shall provide that the Company Termination Fee in escrow or any portion thereof 
shall not be released to Parent unless the escrow agent receives any one or combination of the following: (i) a letter from Parent’s 
independent certified public accountants indicating the maximum amount that can be paid by the escrow agent to Parent without 
causing Parent to fail to meet the requirements of Sections 856(c)(2) and (3) of the Code for the relevant tax year determined as if 
the payment of such amount did not constitute Qualifying Income or a subsequent letter from Parent’s accountants revising that 
amount, in which case the escrow agent shall release such amount to Parent, (ii) a letter from Parent’s counsel indicating that the 
Parent’s outside counsel has rendered a legal opinion to the effect that the release of the remainder of the Company Termination 
Fee (or portion thereof) from the escrow more likely than not would cause Parent to fail to qualify as a REIT, in which case the 
escrow agent shall release the remainder of the Company Termination Fee (or portion thereof) to Parent, or (iii) a letter from 
Parent’s counsel indicating that Parent received a ruling from the IRS holding that the receipt by Parent of the Company 
Termination Fee more likely than not would either constitute Qualifying Income or be excluded from gross income within the 
meaning of Sections 856(c)(2) and (3) of the Code (or alternatively, indicating that Parent’s outside counsel has rendered a legal 
opinion to the effect that the receipt by Parent of the Company Termination Fee should either constitute Qualifying Income or 
should be excluded from gross income within the meaning of Sections 856(c)(2) and (3) of the Code), in which case the escrow 
agent shall release the remainder of the Company Termination Fee to Parent. The Company agrees to amend this Section 7.4 at 
the request of Parent in order to (x) maximize the portion of the Company Termination Fee that may be distributed to Parent 
hereunder without causing Parent to fail to meet the requirements of Sections 856(c)(2) and (3) of the Code, (y) improve Parent’s 
chances of securing a favorable ruling described in this Section 7.4(d) or (z) assist Parent in obtaining a favorable legal opinion 
from its outside counsel as described in this Section 7.4(d). The escrow agreement shall also provide that any portion of the 
Company Termination Fee that  
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remains unpaid as of the end of a tax year shall be paid as soon as possible during the following tax year, subject to the foregoing 
limitations of this Section 7.4; provided, any portion of the Company Termination Fee that remains unpaid as of December 31 
following the date which is five years from the date of this Agreement shall be released by the escrow agent to the Company. The 
Company shall not be a party to such escrow agreement and shall not bear any cost of or have Liability resulting from the escrow 
agreement. Parent shall fully indemnify the Company and hold the Company harmless from and against any such cost or Liability.   

ARTICLE 8      

MISCELLANEOUS PROVISIONS 

Section 8.1    Amendment. Prior to the Company Merger Effective Time, this Agreement may be amended with the mutual 
agreement of the Company Parties and the Parent Parties at any time, whether before or after the Company Shareholder 
Approval or the Parent Shareholder Approval has been obtained; provided, however, that after the Company Shareholder 
Approval or the Parent Shareholder Approval has been obtained, no amendment may be made that pursuant to applicable Law 
requires further approval or adoption by the shareholders of the Company or Parent, as applicable, without such further approval 
or adoption. This Agreement may not be amended except by an instrument in writing signed on behalf of each of the parties 
hereto; provided, further, that none of Section 7.3(d), Section 8.1, Section 8.4(e), Section 8.5, Section 8.6, Section 8.8 or 
Section 8.11 or any related definitions used in those Sections shall be amended in any manner that is materially adverse to a Debt 
Financing Source without its prior written consent. 

Section 8.2    Waiver. No failure on the part of any party to exercise any power, right, privilege or remedy under this 
Agreement, and no delay on the part of any party in exercising any power, right, privilege or remedy under this Agreement, shall 
operate as a waiver of such power, right, privilege or remedy; and no single or partial exercise of any such power, right, privilege 
or remedy shall preclude any other or further exercise thereof or of any other power, right, privilege or remedy. No party shall be 
deemed to have waived any claim arising out of this Agreement, or any power, right, privilege or remedy under this Agreement, 
unless the waiver of such claim, power, right, privilege or remedy is expressly set forth in a written instrument duly executed and 
delivered on behalf of such party; and any such waiver shall not be applicable or have any effect except in the specific instance in 
which it is given; provided, however, that after the Company Shareholder Approval or the Parent Shareholder Approval has been 
obtained, no waiver may be made that pursuant to applicable Law requires further approval or adoption by the shareholders of 
the Company or Parent, as applicable, without such further approval or adoption. 

Section 8.3    No Survival of Representations and Warranties. None of the representations and warranties of the 
Company Parties or the Parent Parties contained in this Agreement, or contained in any certificate, schedule or document 
delivered pursuant to this Agreement or in connection with any of the Transactions, shall survive the Company Merger Effective 
Time. 

Section 8.4    Entire Agreement. This Agreement, the Confidentiality Agreement, the exhibits and schedules to this 
Agreement, the Company Disclosure Schedule and the Parent  
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Disclosure Schedule constitute the entire agreement and supersede all prior agreements and understandings, both written and oral, 
among or between any of the parties with respect to the subject matter hereof and thereof. Without limiting the generality of the 
foregoing: (a) the Parent Parties, on the one hand, and the Company Parties, on the other hand, acknowledge and agree that the 
Company Parties and the Parent Parties, as applicable, have not made and are not making any representations or warranties 
whatsoever regarding the subject matter of this Agreement, express or implied, except as provided in Article 3 and Article 4 
(including the Company Disclosure Schedule and the Parent Disclosure Schedule, as applicable), that they are not relying and 
have not relied on any representations or warranties whatsoever regarding the subject matter of this Agreement, express or 
implied, except as provided in Article 3 and Article 4 (including the Company Disclosure Schedule and the Parent Disclosure 
Schedule, as applicable), and that no employee, agent, advisor or other Representative of the Company Parties, on the one hand, 
or the Parent Parties, on the other hand, has made or is making any representations or warranties whatsoever regarding the 
subject matter of this Agreement; (b) without limiting the foregoing, the Parent Parties, on the one hand, and the Company Parties, 
on the other hand, acknowledge and agree that, except as expressly set forth in this Agreement (i) neither the Company Parties 
nor the Parent Parties as applicable, nor any of their respective Representatives has made any representation or warranty, whether 
express or implied, as to the accuracy or completeness of any information regarding the Company Parties or the Parent Parties, as 
applicable, or their respective Affiliates furnished or made available to the Parent Parties or the Company Parties, as applicable, 
and their respective Representatives, and (ii) neither the Company nor Parent, as applicable, nor any other Person shall be subject 
to any Liability to the Parent Parties or the Company Parties, as applicable, or any other Person resulting from the Company’s or 
Parent’s, as applicable, making available to the Parent Parties or the Company Parties, as applicable, use of such information, or 
any information, documents or material made available to the Parent Parties or the Company Parties, as applicable, in any due 
diligence materials provided to the Parent Parties or the Company Parties, as applicable, including in the “data room,” 
management presentations (formal or informal) or in any other form in connection with the Transactions; (c) without limiting the 
foregoing, except as expressly set forth in this Agreement, the Parent Parties, on the one hand, and the Company Parties, on the 
other hand, acknowledge and agree that the Company Parties and the Parent Parties, as applicable, have not made and are not 
making any representations or warranties whatsoever regarding any forecasts, projections, estimates or budgets discussed with, 
delivered to or made available to the Parent Parties or the Company Parties, as applicable, or otherwise regarding the future 
revenues, future results of operations (or any component thereof), future cash flows or future financial condition (or any 
component thereof) of the Company Parties or the Parent Parties, as applicable, or the future business and operations of the 
Company Parties or the Parent Parties, as applicable; (d) the Company Parties, on the one hand, and the Parent Parties, on the 
other hand, acknowledge and agree that the Parent Parties and the Company Parties, as applicable, have not made and are not 
making any representations or warranties whatsoever regarding the subject matter of this Agreement, express or implied, except 
as provided in Article 3 and Article 4, that they are not relying and have not relied on any representations or warranties 
whatsoever regarding the subject matter of this Agreement, express or implied, except as provided in Article 3 and Article 4, and 
that no Affiliate or Representative of the Parent Parties or the Company Parties, as applicable, has made or is making any 
representations or warranties whatsoever regarding the subject matter of this  
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Agreement; and (e) without limiting the foregoing, the Company Parties, on the one hand, and the Parent Parties, on the other 
hand, acknowledge and agree that neither the Parent Parties, nor the Company Parties, as applicable, nor any of their respective 
Representatives has made any representation or warranty, whether express or implied, as to the accuracy or completeness of any 
information regarding the Parent Parties or the Company Parties, as applicable, or their respective Affiliates furnished or made 
available to the Company Parties or the Parent Parties, as applicable, and their respective Representatives except as expressly set 
forth in this Agreement, and neither the Parent, nor the Company, as applicable, nor any other Person shall be subject to any 
Liability to the Company Parties or the Parent Parties, as applicable, or any other Person resulting from Parent or the Company, 
as applicable, making available to the Company Parties or the Parent Parties, as applicable, or Company Parties’ or Parent 
Parties’, as applicable, use of such information, except as expressly set forth in this Agreement. 

Section 8.5    Applicable Law; Jurisdiction; Wavier of Jury Trial. This Agreement is made under, and shall be construed 
and enforced in accordance with, the Laws of the State of Maryland applicable to agreements made and to be performed solely 
therein, without giving effect to principles of conflicts of Law, except with respect to matters under the DRULPA relating to the 
Partnership Merger, which shall be governed by the Laws of the State of Delaware. Each of the parties hereby irrevocably and 
unconditionally consents to and submits to the exclusive jurisdiction of the Circuit Court for Baltimore City (Maryland), Business 
and Technology Case Management Program and/or the U.S. District Court for the District of Maryland (the “Chosen Courts”) 
for any litigation arising out of this Agreement and the Transactions (and agrees not to commence any litigation relating thereto 
except in such court), waives any objection to the laying of venue of any such litigation in a Chosen Court and agree not to plead 
or claim in a Chosen Court that such litigation brought therein has been brought in any inconvenient forum. Each of the parties 
hereby irrevocably and unconditionally agrees to request and/or consent to the assignment of any such proceeding in the courts of 
the State of Maryland to the Maryland Court’s Business and Technology Case Management Program pursuant to Maryland Rule 
16-205 (or any successor thereof). Nothing in this Agreement shall limit or affect the rights of any party to pursue appeals from 
any judgments or Order of a Chosen Court as provided by Law. Each of the parties agrees that service of process may be made 
on such party by prepaid certified mail in the manner provided in Section 8.7 with a proof of mailing receipt validated by the 
United States Postal Service constituting evidence of valid service, provided that nothing herein shall limit the right of a party to 
serve legal process in any other manner permitted by applicable Law. Service made pursuant to the foregoing shall have the same 
legal force and effect as if served upon such party personally within the State of Maryland. EACH OF THE PARTIES HERETO 
ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY WHICH MAY ARISE OUT OF OR RELATE TO 
THIS AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE EACH 
SUCH PARTY HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES, TO THE FULLEST EXTENT 
PERMITTED BY APPLICABLE LAW, ANY RIGHT SUCH PARTY MAY HAVE TO A TRIAL BY JURY IN ANY 
ACTION, SUIT OR PROCEEDING OR COUNTERCLAIM (WHETHER BASED ON CONTRACT, TORT OR 
OTHERWISE), DIRECTLY OR INDIRECTLY, ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE 
TRANSACTIONS CONTEMPLATED HEREBY, INCLUDING ANY ACTION,  
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PROCEEDING OR COUNTERCLAIM AGAINST OR INVOLVING ANY DEBT FINANCING SOURCE, OR THE 
ACTIONS OF THE PARTIES HERETO OR ANY DEBT FINANCING SOURCE IN THE NEGOTIATION, 
ADMINISTRATION, PERFORMANCE AND ENFORCEMENT THEREOF. EACH OF THE PARTIES HERETO 
CERTIFIES AND ACKNOWLEDGES THAT (I) NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER 
PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE 
EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER, (II) EACH SUCH PARTY 
UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER, (III) EACH SUCH PARTY 
MAKES THIS WAIVER VOLUNTARILY AND (IV) EACH SUCH PARTY HAS BEEN INDUCED TO ENTER INTO 
THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS 
SECTION 8.5. NOTWITHSTANDING THE FOREGOING, EACH PARTY HERETO AGREES THAT IT WILL NOT 
BRING OR SUPPORT ANY PERSON IN ANY ACTION, SUIT OR PROCEEDING OF ANY KIND OR 
DESCRIPTION, WHETHER AT LAW OR IN EQUITY, IN CONTRACT OR IN TORT OR OTHERWISE, AGAINST 
ANY OF THE DEBT FINANCING SOURCES IN ANY WAY RELATING TO THIS AGREEMENT OR ANY OF THE 
TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT, INCLUDING ANY DISPUTE ARISING OUT OF OR 
RELATING IN ANY WAY TO THE DEBT FINANCING COMMITMENTS OR THE PERFORMANCE THEREOF OR 
THE FINANCINGS CONTEMPLATED THEREBY, IN ANY FORUM OTHER THAN THE FEDERAL AND NEW 
YORK STATE COURTS LOCATED IN THE BOROUGH OF MANHATTAN WITHIN THE CITY OF NEW YORK 

Section 8.6    Assignability; Parties in Interest. This Agreement shall be binding upon, and shall be enforceable by and inure 
to the benefit of, the parties hereto and their respective successors and permitted assigns. This Agreement shall not be assignable 
by any party without the express written consent of the other parties hereto, and any attempt to make any such assignment without 
such consent shall be null and void; provided, however, that, prior to the mailing of the Proxy Statement to the Company’s 
shareholders, Parent may designate, by written notice to the Company, one or more wholly owned direct or indirect Subsidiaries 
to be a party to the Mergers in lieu of Merger Sub and/or Merger OP, in which event all references herein to Merger Sub and/or 
Merger OP shall be deemed references to such other Subsidiary, except that all representations and warranties made herein with 
respect to Merger Sub and/or Merger OP as of the date of this Agreement shall be deemed representations and warranties made 
with respect to such other Subsidiary as of the date of such designation; provided, further, that any such designation shall not 
impede or delay the consummation of the Transactions. After the Partnership Merger Effective Time, the Parent Parties may 
assign their rights under this Agreement to any parties providing secured debt financing for purposes of creating a security interest 
herein. Notwithstanding anything contained in this Agreement to the contrary, nothing in this Agreement, express or implied, is 
intended to or shall confer on any Person other than the parties hereto or their respective permitted assigns any rights, remedies, 
obligations or Liabilities under or by reason of this Agreement, except (a) as provided in Section 5.9, which provision shall inure 
to the benefit of the Indemnified Parties who shall be third-party beneficiaries thereof and who may enforce the covenants 
contained therein and (b) that the Debt Financing Sources are intended third-party beneficiaries with respect to their rights 
pursuant to Section 7.3(d),  
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Section 8.1, Section 8.4(e), Section 8.5, this Section 8.6, Section 8.8 and Section 8.11. The parties hereto further agree that the 
rights of third party beneficiaries under Section 5.9 shall not arise unless and until the Partnership Merger Effective Time occurs. 
The representations and warranties in this Agreement are the product of negotiations among the parties hereto and are for the sole 
benefit of the parties hereto. Any inaccuracies in such representations and warranties may be subject to waiver by the parties 
hereto in accordance with Section 8.2 without notice or liability to any other Person. In some instances, the representations and 
warranties in this Agreement may represent an allocation among the parties hereto of risks associated with particular matters 
regardless of the knowledge of any of the parties hereto. Consequently, Persons other than the parties hereto may not rely upon 
the representations and warranties in this Agreement as characterizations of actual facts or circumstances as of the date of this 
Agreement or as of any other date. Without limiting the foregoing, no financing source (including, for the avoidance of doubt, no 
Debt Financing Source) shall have any liability to any Company Party pursuant to the Debt Financing Commitment or any Debt 
Financing Documents and in no event shall any such financing source be liable to any Company Party for special, consequential, 
punitive or indirect damages of a tortious nature. 

Section 8.7    Notices. Any notices or other communications required or permitted under, or otherwise given in connection 
with, this Agreement shall be in writing and shall be deemed to have been duly given (a) on the date delivered or sent if delivered 
in Person or sent by e-mail, (b) on the fifth (5th) Business Day after dispatch by registered or certified mail, or (c) on the next 
Business Day if transmitted by nationally recognized overnight courier, in each case as follows: 

if to the Parent Parties or the Surviving Entity, to: 

Pebblebrook Hotel Trust 
7315 Wisconsin Avenue, Suite 1100 West 
Bethesda, Maryland 20814 
Attention: Jon E. Bortz 
E-mail: jbortz@pebblebrookhotels.com 
 

with a copy (which shall not constitute notice) to: 

Hunton Andrews Kurth LLP 
951 E. Byrd Street 
Riverfront Plaza, East Tower 
Richmond, Virginia 23219 
Attention: David C. Wright 
Mark W. Wickersham 
Steven M. Haas 
E-mail: dwright@HuntonAK.com 

mwickersham@HuntonAK.com  
shaas@HuntonAK.com 
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if to the Company Parties (prior to the Company Merger) to: 

LaSalle Hotel Properties 
7550 Wisconsin Avenue, 10th Floor 
Bethesda, Maryland 20814 
Attention: Michael D. Barnello 

President and Chief Executive Officer 
E-mail: mbarnello@lasallehotels.com 

 
with copies (which shall not constitute notice) to: 

Goodwin Procter LLP 
100 Northern Avenue 
Boston, Massachusetts 02210 
Attention: Joseph L. Johnson III 

Andrew H. Goodman 
E-mail: jjohnson@goodwinlaw.com 

agoodman@goodwinlaw.com 

and 

DLA Piper LLP (US) 
1251 Avenue of the Americas, 27th Floor 
New York, New York 10020 
Attention: Kerry E. Johnson 
E-mail: kerry.johnson@dlapiper.com 

Section 8.8    Severability. Any term or provision of this Agreement that is invalid or unenforceable in any situation in any 
jurisdiction shall not affect the validity or enforceability of the remaining terms and provisions hereof or the validity or enforceability 
of the offending term or provision in any other situation or in any other jurisdiction. If the final judgment of a court of competent 
jurisdiction declares that any term or provision hereof is invalid or unenforceable, the parties hereto agree that the court making 
such determination shall have the power to limit the term or provision, to delete specific words or phrases or to replace any invalid 
or unenforceable term or provision with a term or provision that is valid and enforceable and that comes closest to expressing the 
intention of the invalid or unenforceable term or provision, and this Agreement shall be enforceable as so modified. In the event 
such court does not exercise the power granted to it in the prior sentence, the parties hereto agree to replace such invalid or 
unenforceable term or provision with a valid and enforceable term or provision that will achieve, to the extent possible, the 
economic, business and other purposes of such invalid or unenforceable term. 

Section 8.9    Counterparts. This Agreement may be executed and delivered (including by facsimile or other form of 
electronic transmission) in one or more counterparts, and by the different parties hereto in separate counterparts, each of which 
when executed shall be deemed to be an original but all of which taken together shall constitute one and the same agreement. The 
exchange of a fully executed Agreement (in counterparts or otherwise) by facsimile or by  
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electronic delivery in .pdf format shall be sufficient to bind the parties to the terms and conditions of this Agreement. 

Section 8.10    Obligation of Parent and the Company.  

(a)    Parent shall cause Parent OP, Merger Sub and Merger OP to comply in all respects with each of the 
representations, warranties, covenants, obligations, agreements and undertakings made or required to be performed by Parent 
OP, Merger Sub and Merger OP in accordance with the terms of this Agreement, the Mergers and the other Transactions. As a 
material inducement to the Company’s willingness to enter into this Agreement and perform its obligations hereunder, Parent 
hereby unconditionally guarantees full performance and payment by Parent OP, Merger Sub and Merger OP of each of their 
respective covenants, obligations and undertakings required to be performed by Parent OP, Merger Sub and Merger OP under 
this Agreement and the Transactions, subject to all terms, conditions and limitations contained in this Agreement, and hereby 
represents, acknowledges and agrees that any such breach of any such representation and warranty or default in the performance 
of any such covenant, obligation, agreement or undertaking of Parent OP, Merger Sub and Merger OP shall also be deemed to 
be a breach or default of Parent, and the Company shall have the right, exercisable in its sole discretion, to pursue any and all 
available remedies it may have under this Agreement arising out of any such breach or nonperformance directly against either or 
both of Parent and Merger Sub in the first instance. As applicable, references in this Section 8.10 to “Merger Sub” shall also 
include the Surviving Entity following the Company Merger Effective Time and references in this Section 8.10 to “Merger OP” 
shall also include the Surviving Partnership following the Partnership Merger Effective Time. 

(b)    The Company shall cause the Operating Partnership to comply in all respects with each of the 
representations, warranties, covenants, obligations, agreements and undertakings made or required to be performed by the 
Operating Partnership in accordance with the terms of this Agreement, the Mergers and the other Transactions. As a material 
inducement to Parent’s willingness to enter into this Agreement and perform its obligations hereunder, the Company hereby 
unconditionally guarantees full performance and payment by the Operating Partnership of its covenants, obligations and 
undertakings required to be performed by the Operating Partnership under this Agreement and the Transactions, subject to all 
terms, conditions and limitations contained in this Agreement, and hereby represents, acknowledges and agrees that any such 
breach of any such representation and warranty or default in the performance of any such covenant, obligation, agreement or 
undertaking of the Operating Partnership shall also be deemed to be a breach or default of the Company, and the Parent Parties 
shall have the right, exercisable in their sole discretion, to pursue any and all available remedies they may have arising out of any 
such breach or nonperformance directly against either or both of Company and the Operating Partnership in the first instance. 

Section 8.11    Specific Performance. The parties agree that irreparable damage would occur and that the parties would 
not have any adequate remedy at law in the event that any of the provisions of this Agreement were not performed in accordance 
with their specific terms or were otherwise breached, except as expressly provided in the following sentence. It is accordingly  
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agreed that the parties shall be entitled to an injunction or injunctions to prevent breaches or threatened breaches of this 
Agreement and to enforce specifically the terms and provisions of this Agreement in a court of competent jurisdiction as set forth 
in Section 8.5 and, in any action for specific performance, each party waives the defense of adequacy of a remedy at law and 
waives any requirement for the securing or posting of any bond or other security in connection with such remedy, this being in 
addition to any other remedy to which they are entitled at law or in equity (subject to the limitations set forth in this Agreement). 
The parties hereto further agree that (i) by seeking the remedies provided for in this Section 8.11, a party shall not in any respect 
waive its right to seek any other form of relief that may be available to a party under this Agreement (including monetary damages) 
for breach of any of the provisions of this Agreement or in the event that this Agreement has been terminated or in the event that 
the remedies provided for in this Section 8.11 are not available or otherwise are not granted, and (ii) nothing set forth in this 
Section 8.11 shall require any party hereto to institute any Legal Proceeding for (or limit any party’s right to institute any Legal 
Proceeding for) specific performance under this Section 8.11 before such party can exercise any termination right under Article 7 
(and pursuing damages after such termination), nor shall the commencement of any Legal Proceeding pursuant to this Section 8.11 
or anything set forth in this Section 8.11 restrict or limit any party’s right to terminate this Agreement in accordance with the terms 
of Article 7 or pursue any other remedies under this Agreement that may be available at any time. Notwithstanding anything to the 
contrary contained in this Agreement, no Company Party shall be entitled to specific performance to cause any Parent Party or 
any of their respective Affiliates to enforce the terms of the Debt Financing Commitment. 

[Remainder of page intentionally left blank] 
 

 

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of the date first above written. 
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LASALLE HOTEL PROPERTIES  
     

     

By: /s/ Michael D. Barnello 

  Name: Michael D. Barnello 

  Title: President and Chief Executive Officer 



 
    

 
[Signature Page to Merger Agreement] 

LASALLE OPERATING PARTNERSHIP, L.P, 
by LASALLE HOTEL PROPERTIES, its 

general partner  
     

     

By: /s/ Michael D. Barnello 

  Name: Michael D. Barnello 

  Title: President and Chief Executive Officer 

PEBBLEBROOK HOTEL TRUST 
     

     

By: /s/ Jon E. Bortz 

  Name: Jon E. Bortz 

  Title: Chairman, President & CEO 

PEBBLEBROOK HOTEL, L.P., by 

PEBBLEBROOK HOTEL TRUST, its general 
partner 
     

     

By: /s/ Jon E. Bortz 

  Name: Jon E. Bortz 

  Title: Chairman, President & CEO 

PING MERGER SUB, LLC 
     

     

By: /s/ Jon E. Bortz 

  Name: Jon E. Bortz 

  Title: President & CEO 
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Exhibit 10.1 
 

WAIVER AGREEMENT 
 

This waiver agreement (this “Waiver Agreement”), dated September 5, 2018, is by and between Jon E. Bortz (the 
“Executive”) and Pebblebrook Hotel Trust (the “Company”).  

On August 21, 2018, the Company sent a letter, dated August 21, 2018 (the “Proposal Letter,” the full text of which is 
set forth in Exhibit A attached hereto), to the Board of Trustees of LaSalle Hotel Properties, a Maryland real estate investment 
trust (“LaSalle”), in which the Company proposed a share-for-share merger combination of the Company and LaSalle on the 
terms set forth in the Proposal Letter. (the “Proposed Transaction”). 

It is anticipated that pursuant to the terms of each agreement on the following list, each of which is by and between the 
Executive and the Company (collectively the “Agreements”), the Proposed Transaction, upon consummation, would meet the 
definition of the term “Change in Control” or cause the occurrence of a “Control Change Date,” as the case may be: 

 
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, 

the Executive and the Company hereby agree to the following: 

PING MERGER OP, LP, by PING MERGER 

OP GP, LLC, its general partner 
     

     

By: /s/ Jon E. Bortz 

  Name: Jon E. Bortz 

  Title: President & CEO 

Section 3: EX-10.1 (EXHIBIT 10.1) 

1. Change in Control Severance Agreement, dated December 14, 2009
2. Performance Unit Retention Award Agreement, dated December 13, 2013
3. LTIP Class B Unit Vesting Agreement, dated December 13, 2013
4. Share Award Agreement, dated 4/4/2016 
5. Share Award Agreement, dated 3/17/2017 
6. Share Award Agreement, dated 3/16/2018 
7. Performance Unit Award Agreement, dated 2/10/2016
8. Performance Unit Award Agreement, dated 2/15/2017
9. Performance Unit Award Agreement, dated 2/14/2018

1. If the Proposed Transaction, or another transaction between the Company and LaSalle on substantially the same terms as 
the Proposed Transaction, is consummated, and upon consummation such transaction would meet the definition of the 



 
[Signatures appear on the following page.] 

 

 
 

term “Change in Control” or cause the occurrence of a “Control Change Date,” as the case may be, under the 
Agreements (the “Triggering Transaction”), then the Executive hereby agrees that the Triggering Transaction shall be 
deemed not to be a “Change in Control” or the cause of the occurrence of a “Control Change Date” under any of the 
Agreements (the “Waiver”) and that, as a result of the Waiver, the Executive has waived (i) the payment of any amounts 
of cash due to the Executive and (ii) the acceleration of vesting of any unvested Performance Units or Common Shares 
(each as defined in the Pebblebrook Hotel Trust 2009 Equity Incentive Plan, as amended and restated effective July 10, 
2012, as amended through the date hereof), or LTIP Class B Units (as defined in the Second Amended and Restated 
Agreement of Limited Partnership of Pebblebrook Hotel, L.P., dated as of December 13, 2013, as amended), in each 
case pursuant to the Agreements as a result from the occurrence of the Triggering Transaction. 

2. Except as specifically provided by this Waiver Agreement, the terms of each of the Agreements remain in effect.



 
 

 

IN WITNESS WHEREOF, the parties hereto have signed their names to this Waiver Agreement as of September 5, 
2018.  

 
 

COMPANY:       EXECUTIVE: 
       

Pebblebrook Hotel Trust   Jon E. Bortz 

By: /s/ Raymond D. Martz   /s/ Jon E. Bortz 

Name: Raymond D. Martz     

Title: Chief Financial Officer     

       

       

       

       



 
 

EXHIBIT A 

The Proposal Letter 

August 21, 2018 
 
Michael D. Barnello 
Stuart L. Scott 
Denise M. Coll  
Jeffrey T. Foland  
Darryl Hartley-Leonard  
Jeffrey L. Martin  
Donald A. Washburn 
 
LaSalle Hotel Properties 
7550 Wisconsin Avenue, 10th Floor 
Bethesda, MD 20814 
 
Ladies and Gentlemen, 
 
The commitment of the Board of Trustees of Pebblebrook Hotel Trust to executing a strategic combination with LaSalle is as strong as 
ever, and we are confident that a combination of our two companies will deliver both immediate value that is far superior to the proposed 
all-cash Blackstone transaction and, we believe, exceptional long-term upside potential. Therefore, we are providing this new, enhanced 
merger proposal today with a materially increased cash option component and urge you to carefully and completely consider the merits 
and benefits of this strategic combination to LaSalle shareholders and accept our proposal. 
 
Under our enhanced offer, LaSalle shareholders will receive consideration of substantially greater value at closing than under the 
Blackstone proposal and will also have the option to participate in the value creation of the combined company going forward. 
 

Revised Terms of Proposal and Form of Consideration: Each LaSalle shareholder will have the option to elect to receive 
for each LaSalle common share owned either a) a fixed amount of $37.80 in cash or b) a fixed exchange ratio of 0.92 
Pebblebrook common share. An increased maximum of 30% of outstanding LaSalle common shares may be exchanged for 
cash (and elections of cash will be subject to pro rata cutbacks if holders of more than 30% of LaSalle common shares elect 
cash). Assuming LaSalle shareholders receive cash for 30% of the shares, the implied price of our offer now represents the 
following premiums to the Blackstone price: 
 

 
_____________________ 
1Premium based on the 5-day volume-weighted average price per Pebblebrook common share on August 21, 2018 
2Premium based on the 30-day volume-weighted average price per Pebblebrook common share on August 21, 2018 
3Premium based on the 60-day volume-weighted average price per Pebblebrook common share on August 21, 2018 
4Premium based on the 90-day volume-weighted average price per Pebblebrook common share on August 21, 2018 
 
 
 
 
 
 
 

• $3.07 per share, or 9.2%, based on the closing price of Pebblebrook common shares on August 21, 2018
• $2.79 per share, or 8.3%, based on the 5-day VWAP of Pebblebrook common shares on August 21, 20181

• $2.77 per share, or 8.3%, based on the 30-day VWAP of Pebblebrook common shares on August 21, 20182

• $3.15 per share, or 9.4%, based on the 60-day VWAP of Pebblebrook common shares on August 21, 20183; and
• $2.52 per share, or 7.5%, based on the 90-day VWAP of Pebblebrook common shares on August 21, 20184 



 
 
The fixed cash price of $37.80 is $4.30, or 13%, above the Blackstone price of $33.50. The new 30% cash cap is a 50% increase in the 
potential cash consideration compared to our prior proposal, which is an aggregate increase in the cash consideration of approximately 
$420 million. This increased cash component provides LaSalle shareholders with additional certainty and greater downside protection, 
as well as increased overall value. Moreover, LaSalle common shareholders who exchange their LaSalle common shares for 
Pebblebrook common shares will do so tax-free compared to a taxable cash exchange. 
 
Since LaSalle executed its merger agreement with Blackstone on May 20, 2018, lodging industry performance has continued to 
improve and investor support for our merger proposal has been overwhelming. As we are sure you have learned through your 
conversations with LaSalle shareholders, it seems there is virtually no support from them for the existing agreement with Blackstone. 
LaSalle’s shares have consistently traded at a substantial premium to the Blackstone price because LaSalle shareholders deem 
Pebblebrook’s offer as significantly more attractive. In addition, Pebblebrook’s shares have continued to trade at levels consistent with 
providing LaSalle shareholders with a very significant premium to the Blackstone price, based on our proposal, as described in detail 
above. Due to the substantial cash portion of our enhanced offer, which is fixed at $37.80 per share, in order for the Blackstone 
transaction price to be equivalent to Pebblebrook’s proposal, Pebblebrook’s common shares would have to decline by $4.76, or 12.2%, 
from today’s closing price. Given the terms of our revised proposal, the rationale for agreeing to a merger with Pebblebrook is more 
compelling today than ever before. Our offer affords you, as the LaSalle Board, an opportunity and ability to provide increased value to 
LaSalle shareholders by accepting a superior proposal which is clearly in their best interest and which they have plainly communicated 
is what they desire.  
 
On June 11, 2018, we provided you with a merger agreement essentially identical to the Blackstone proposal, adapted only to reflect 
the superior economics of our offer of the same date and our merger structure. We remain willing to work with you to finalize that 
merger agreement, changed to reflect the increase in the cash component of the merger consideration from 20% to 30%. Working 
together, we believe we can complete a transaction within the next 75 to 90 days, including receiving approvals from shareholders of 
each company within that timeframe. Our ability to move quickly to complete a transaction, coupled with the significantly increased 
cash component of this enhanced offer, provides LaSalle’s shareholders with a significant premium to the Blackstone transaction as 
well as a high degree of certainty with a low level of risk deemed completely acceptable by your shareholders. 
 
The Pebblebrook offer is a viable superior alternative and is available for you to accept. We firmly believe that LaSalle shareholders will 
readily approve a strategic combination of the two companies on the terms outlined in our proposal if you give them a chance to do so. 
We urge you to do so now. There is no reason to wait for the Blackstone merger proposal to be rejected by LaSalle’s shareholders. 
Nevertheless, should you not choose to move forward with us now, our revised offer for a strategic combination of our two companies 
will remain available-for the benefit of LaSalle shareholders-on the same terms, following a rejection of the Blackstone proposal by 
LaSalle shareholders.  
 
We look forward to hearing from you.  
 
Sincerely yours, 

     
/s/ Jon E. Bortz 
Chairman, President & CEO 
Pebblebrook Hotel Trust 
 

Exhibit A 

Summary of Key Terms of Non-Binding Proposed Combination of 
Pebblebrook Hotel Trust ("Pebblebrook") and LaSalle Hotel Properties ("LaSalle") 

1. Merger Consideration (cash or shares; maximum of 30% of LaSalle common shares will receive cash): 

 
2. Management: 
 
 

• For each LaSalle common share held, each LaSalle shareholder may elect to receive:
◦ $37.80 in cash; or  
◦ a fixed exchange ratio of 0.92 Pebblebrook common share 

• A maximum of 30% of the outstanding LaSalle shares will receive cash and shareholders’ elections of cash will be subject to 
pro rata cutbacks in the event holders of more than 30% of LaSalle shares elect cash  

• Pebblebrook to exchange new preferred shares for LaSalle's existing preferred shares (with substantially identical terms) 



 
 

 
3. Financing Sources (no financing contingencies): 

 
4. Due Diligence (no diligence contingencies): 

 
5. Representations, Warranties and Covenants (customary and reciprocal): 

 
6. Break-up Fee: 

 
7. Pebblebrook Board Approval: 

 
8. Above terms subject to the following assumptions and conditions: 

 
This summary is non-binding and neither party shall be under any legal obligation concerning a merger transaction unless and until 
each party executes a definitive merger agreement. 

 
 
 
(Back To Top)  
 

 
 

Exhibit 10.2 
 

WAIVER AGREEMENT 
 

This waiver agreement (this “Waiver Agreement”), dated September 5, 2018, is by and between Raymond D. Martz 
(the “Executive”) and Pebblebrook Hotel Trust (the “Company”).  

On August 21, 2018, the Company sent a letter, dated August 21, 2018 (the “Proposal Letter,” the full text of which is 
set forth in Exhibit A attached hereto), to the Board of Trustees of LaSalle Hotel Properties, a Maryland real estate investment 
trust (“LaSalle”), in which the Company proposed a share-for-share merger combination of the Company and LaSalle on the 
terms set forth in the Proposal Letter. (the “Proposed Transaction”). 

It is anticipated that pursuant to the terms of each agreement on the following list, each of which is by and between the 
Executive and the Company (collectively the “Agreements”), the Proposed Transaction, upon consummation, would meet the 
definition of the term “Change in Control” or cause the occurrence of a “Control Change Date,” as the case may be: 

 

• Pebblebrook senior executives to manage combined company

• Pebblebrook to assume or repay LaSalle's term loans and first mortgage loans

• Proposal is not contingent on further due diligence 

• Customary and reciprocal to both LaSalle and Pebblebrook

• $112.0 million 

• Pebblebrook's Board of Trustees has approved the terms contained herein

• Termination of the Blackstone agreement and concurrent execution of a definitive merger agreement
• No payments or vesting under change in control severance agreements for Pebblebrook's executive officers

Section 4: EX-10.2 (EXHIBIT 10.2) 

1. Change in Control Severance Agreement, dated December 14, 2009
2. Performance Unit Retention Award Agreement, dated December 13, 2013
3. LTIP Class B Unit Vesting Agreement, dated December 13, 2013
4. Share Award Agreement, dated 4/4/2016 
5. Share Award Agreement, dated 3/17/2017 
6. Share Award Agreement, dated 3/16/2018 
7. Performance Unit Award Agreement, dated 2/10/2016
8. Performance Unit Award Agreement, dated 2/15/2017
9. Performance Unit Award Agreement, dated 2/14/2018



NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, 
the Executive and the Company hereby agree to the following: 

 
[Signatures appear on the following page.] 

 

 
 

1. If the Proposed Transaction, or another transaction between the Company and LaSalle on substantially the same terms as 
the Proposed Transaction, is consummated, and upon consummation such transaction would meet the definition of the 
term “Change in Control” or cause the occurrence of a “Control Change Date,” as the case may be, under the 
Agreements (the “Triggering Transaction”), then the Executive hereby agrees that the Triggering Transaction shall be 
deemed not to be a “Change in Control” or the cause of the occurrence of a “Control Change Date” under any of the 
Agreements (the “Waiver”) and that, as a result of the Waiver, the Executive has waived (i) the payment of any amounts 
of cash due to the Executive and (ii) the acceleration of vesting of any unvested Performance Units or Common Shares 
(each as defined in the Pebblebrook Hotel Trust 2009 Equity Incentive Plan, as amended and restated effective July 10, 
2012, as amended through the date hereof), or LTIP Class B Units (as defined in the Second Amended and Restated 
Agreement of Limited Partnership of Pebblebrook Hotel, L.P., dated as of December 13, 2013, as amended), in each 
case pursuant to the Agreements as a result from the occurrence of the Triggering Transaction. 

2. Except as specifically provided by this Waiver Agreement, the terms of each of the Agreements remain in effect.



 
 

 

IN WITNESS WHEREOF, the parties hereto have signed their names to this Waiver Agreement as of September 5, 
2018.  

 
 

COMPANY:       EXECUTIVE: 
       

Pebblebrook Hotel Trust   Raymond D. Martz 

By: /s/ Jon E. Bortz   /s/ Raymond D. Martz 

Name: Jon E. Bortz     

Title: Chief Executive Officer     

       

       

       

       



 
 

EXHIBIT A 

The Proposal Letter 

August 21, 2018 
 
Michael D. Barnello 
Stuart L. Scott 
Denise M. Coll  
Jeffrey T. Foland  
Darryl Hartley-Leonard  
Jeffrey L. Martin  
Donald A. Washburn 
 
LaSalle Hotel Properties 
7550 Wisconsin Avenue, 10th Floor 
Bethesda, MD 20814 
 
Ladies and Gentlemen, 
 
The commitment of the Board of Trustees of Pebblebrook Hotel Trust to executing a strategic combination with LaSalle is as strong as 
ever, and we are confident that a combination of our two companies will deliver both immediate value that is far superior to the proposed 
all-cash Blackstone transaction and, we believe, exceptional long-term upside potential. Therefore, we are providing this new, enhanced 
merger proposal today with a materially increased cash option component and urge you to carefully and completely consider the merits 
and benefits of this strategic combination to LaSalle shareholders and accept our proposal. 
 
Under our enhanced offer, LaSalle shareholders will receive consideration of substantially greater value at closing than under the 
Blackstone proposal and will also have the option to participate in the value creation of the combined company going forward. 
 

Revised Terms of Proposal and Form of Consideration: Each LaSalle shareholder will have the option to elect to receive 
for each LaSalle common share owned either a) a fixed amount of $37.80 in cash or b) a fixed exchange ratio of 0.92 
Pebblebrook common share. An increased maximum of 30% of outstanding LaSalle common shares may be exchanged for 
cash (and elections of cash will be subject to pro rata cutbacks if holders of more than 30% of LaSalle common shares elect 
cash). Assuming LaSalle shareholders receive cash for 30% of the shares, the implied price of our offer now represents the 
following premiums to the Blackstone price: 
 

_______________________ 
1Premium based on the 5-day volume-weighted average price per Pebblebrook common share on August 21, 2018 
2Premium based on the 30-day volume-weighted average price per Pebblebrook common share on August 21, 2018 
3Premium based on the 60-day volume-weighted average price per Pebblebrook common share on August 21, 2018 
4Premium based on the 90-day volume-weighted average price per Pebblebrook common share on August 21, 2018 
 
 
 
 

• $3.07 per share, or 9.2%, based on the closing price of Pebblebrook common shares on August 21, 2018

• $2.79 per share, or 8.3%, based on the 5-day VWAP of Pebblebrook common shares on August 21, 2018
1

• $2.77 per share, or 8.3%, based on the 30-day VWAP of Pebblebrook common shares on August 21, 2018
2

• $3.15 per share, or 9.4%, based on the 60-day VWAP of Pebblebrook common shares on August 21, 2018
3
; and

• $2.52 per share, or 7.5%, based on the 90-day VWAP of Pebblebrook common shares on August 21, 2018
4



 
 
The fixed cash price of $37.80 is $4.30, or 13%, above the Blackstone price of $33.50. The new 30% cash cap is a 50% increase in the 
potential cash consideration compared to our prior proposal, which is an aggregate increase in the cash consideration of approximately 
$420 million. This increased cash component provides LaSalle shareholders with additional certainty and greater downside protection, 
as well as increased overall value. Moreover, LaSalle common shareholders who exchange their LaSalle common shares for 
Pebblebrook common shares will do so tax-free compared to a taxable cash exchange. 
 
Since LaSalle executed its merger agreement with Blackstone on May 20, 2018, lodging industry performance has continued to 
improve and investor support for our merger proposal has been overwhelming. As we are sure you have learned through your 
conversations with LaSalle shareholders, it seems there is virtually no support from them for the existing agreement with Blackstone. 
LaSalle’s shares have consistently traded at a substantial premium to the Blackstone price because LaSalle shareholders deem 
Pebblebrook’s offer as significantly more attractive. In addition, Pebblebrook’s shares have continued to trade at levels consistent with 
providing LaSalle shareholders with a very significant premium to the Blackstone price, based on our proposal, as described in detail 
above. Due to the substantial cash portion of our enhanced offer, which is fixed at $37.80 per share, in order for the Blackstone 
transaction price to be equivalent to Pebblebrook’s proposal, Pebblebrook’s common shares would have to decline by $4.76, or 12.2%, 
from today’s closing price. Given the terms of our revised proposal, the rationale for agreeing to a merger with Pebblebrook is more 
compelling today than ever before. Our offer affords you, as the LaSalle Board, an opportunity and ability to provide increased value to 
LaSalle shareholders by accepting a superior proposal which is clearly in their best interest and which they have plainly communicated 
is what they desire.  
 
On June 11, 2018, we provided you with a merger agreement essentially identical to the Blackstone proposal, adapted only to reflect 
the superior economics of our offer of the same date and our merger structure. We remain willing to work with you to finalize that 
merger agreement, changed to reflect the increase in the cash component of the merger consideration from 20% to 30%. Working 
together, we believe we can complete a transaction within the next 75 to 90 days, including receiving approvals from shareholders of 
each company within that timeframe. Our ability to move quickly to complete a transaction, coupled with the significantly increased 
cash component of this enhanced offer, provides LaSalle’s shareholders with a significant premium to the Blackstone transaction as 
well as a high degree of certainty with a low level of risk deemed completely acceptable by your shareholders. 
 
The Pebblebrook offer is a viable superior alternative and is available for you to accept. We firmly believe that LaSalle shareholders will 
readily approve a strategic combination of the two companies on the terms outlined in our proposal if you give them a chance to do so. 
We urge you to do so now. There is no reason to wait for the Blackstone merger proposal to be rejected by LaSalle’s shareholders. 
Nevertheless, should you not choose to move forward with us now, our revised offer for a strategic combination of our two companies 
will remain available-for the benefit of LaSalle shareholders-on the same terms, following a rejection of the Blackstone proposal by 
LaSalle shareholders.  
 
We look forward to hearing from you.  
 
Sincerely yours, 

     
/s/ Jon E. Bortz 
Chairman, President & CEO 
Pebblebrook Hotel Trust 
 

Exhibit A 

Summary of Key Terms of Non-Binding Proposed Combination of 
Pebblebrook Hotel Trust ("Pebblebrook") and LaSalle Hotel Properties ("LaSalle") 

1. Merger Consideration (cash or shares; maximum of 30% of LaSalle common shares will receive cash): 

 
 

• For each LaSalle common share held, each LaSalle shareholder may elect to receive:

◦ $37.80 in cash; or  
◦ a fixed exchange ratio of 0.92 Pebblebrook common share 

• A maximum of 30% of the outstanding LaSalle shares will receive cash and shareholders’ elections of cash will be subject to 

pro rata cutbacks in the event holders of more than 30% of LaSalle shares elect cash  



 
 

 
2. Management: 

 
3. Financing Sources (no financing contingencies): 

 
4. Due Diligence (no diligence contingencies): 

 
5. Representations, Warranties and Covenants (customary and reciprocal): 

 
6. Break-up Fee: 

 
7. Pebblebrook Board Approval: 

 
8. Above terms subject to the following assumptions and conditions: 

 
This summary is non-binding and neither party shall be under any legal obligation concerning a merger transaction unless and until 
each party executes a definitive merger agreement. 
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Exhibit 10.3 
 

WAIVER AGREEMENT 
 

This waiver agreement (this “Waiver Agreement”), dated September 5, 2018, is by and between Thomas C. Fisher (the 
“Executive”) and Pebblebrook Hotel Trust (the “Company”).  

On August 21, 2018, the Company sent a letter, dated August 21, 2018 (the “Proposal Letter,” the full text of which is 
set forth in Exhibit A attached hereto), to the Board of Trustees of LaSalle Hotel Properties, a Maryland real estate investment 
trust (“LaSalle”), in which the Company proposed a share-for-share merger combination of the Company and LaSalle on the 
terms set forth in the Proposal Letter. (the “Proposed Transaction”). 

It is anticipated that pursuant to the terms of each agreement on the following list, each of which is by and between the 
Executive and the Company (collectively the “Agreements”), the Proposed Transaction, upon consummation, would meet the 
definition of the term “Change in Control” or cause the occurrence of a “Control Change Date,” as the case may be: 

• Pebblebrook to exchange new preferred shares for LaSalle's existing preferred shares (with substantially identical terms) 

• Pebblebrook senior executives to manage combined company

• Pebblebrook to assume or repay LaSalle's term loans and first mortgage loans

• Proposal is not contingent on further due diligence 

• Customary and reciprocal to both LaSalle and Pebblebrook

• $112.0 million 

• Pebblebrook's Board of Trustees has approved the terms contained herein

• Termination of the Blackstone agreement and concurrent execution of a definitive merger agreement

• No payments or vesting under change in control severance agreements for Pebblebrook's executive officers

Section 5: EX-10.3 (EXHIBIT 10.3) 

1. Change in Control Severance Agreement, dated March 5, 2010
2. Performance Unit Retention Award Agreement, dated December 13, 2013
3. LTIP Class B Unit Vesting Agreement, dated December 13, 2013
4. Share Award Agreement, dated 4/4/2016 
5. Share Award Agreement, dated 3/17/2017 



 
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, 

the Executive and the Company hereby agree to the following: 

 
[Signatures appear on the following page.] 

 

 
 

6. Share Award Agreement, dated 3/16/2018 
7. Performance Unit Award Agreement, dated 2/10/2016
8. Performance Unit Award Agreement, dated 2/15/2017
9. Performance Unit Award Agreement, dated 2/14/2018

1. If the Proposed Transaction, or another transaction between the Company and LaSalle on substantially the same terms as 
the Proposed Transaction, is consummated, and upon consummation such transaction would meet the definition of the 
term “Change in Control” or cause the occurrence of a “Control Change Date,” as the case may be, under the 
Agreements (the “Triggering Transaction”), then the Executive hereby agrees that the Triggering Transaction shall be 
deemed not to be a “Change in Control” or the cause of the occurrence of a “Control Change Date” under any of the 
Agreements (the “Waiver”) and that, as a result of the Waiver, the Executive has waived (i) the payment of any amounts 
of cash due to the Executive and (ii) the acceleration of vesting of any unvested Performance Units or Common Shares 
(each as defined in the Pebblebrook Hotel Trust 2009 Equity Incentive Plan, as amended and restated effective July 10, 
2012, as amended through the date hereof), or LTIP Class B Units (as defined in the Second Amended and Restated 
Agreement of Limited Partnership of Pebblebrook Hotel, L.P., dated as of December 13, 2013, as amended), in each 
case pursuant to the Agreements as a result from the occurrence of the Triggering Transaction. 

2. Except as specifically provided by this Waiver Agreement, the terms of each of the Agreements remain in effect.



 
 

 

IN WITNESS WHEREOF, the parties hereto have signed their names to this Waiver Agreement as of September 5, 
2018.  

 
 

COMPANY:       EXECUTIVE: 
       

Pebblebrook Hotel Trust   Thomas C. Fisher 

By: /s/ Jon E. Bortz   /s/ Thomas C. Fisher 

Name: Jon E. Bortz     

Title: Chief Executive Officer     

       

       

       

       



 
 

EXHIBIT A 

The Proposal Letter 

August 21, 2018 
 
Michael D. Barnello 
Stuart L. Scott 
Denise M. Coll  
Jeffrey T. Foland  
Darryl Hartley-Leonard  
Jeffrey L. Martin  
Donald A. Washburn 
 
LaSalle Hotel Properties 
7550 Wisconsin Avenue, 10th Floor 
Bethesda, MD 20814 
 
Ladies and Gentlemen, 
 
The commitment of the Board of Trustees of Pebblebrook Hotel Trust to executing a strategic combination with LaSalle is as strong as 
ever, and we are confident that a combination of our two companies will deliver both immediate value that is far superior to the proposed 
all-cash Blackstone transaction and, we believe, exceptional long-term upside potential. Therefore, we are providing this new, enhanced 
merger proposal today with a materially increased cash option component and urge you to carefully and completely consider the merits 
and benefits of this strategic combination to LaSalle shareholders and accept our proposal. 
 
Under our enhanced offer, LaSalle shareholders will receive consideration of substantially greater value at closing than under the 
Blackstone proposal and will also have the option to participate in the value creation of the combined company going forward. 
 

Revised Terms of Proposal and Form of Consideration: Each LaSalle shareholder will have the option to elect to receive 
for each LaSalle common share owned either a) a fixed amount of $37.80 in cash or b) a fixed exchange ratio of 0.92 
Pebblebrook common share. An increased maximum of 30% of outstanding LaSalle common shares may be exchanged for 
cash (and elections of cash will be subject to pro rata cutbacks if holders of more than 30% of LaSalle common shares elect 
cash). Assuming LaSalle shareholders receive cash for 30% of the shares, the implied price of our offer now represents the 
following premiums to the Blackstone price: 
 

 
_________________________________________ 
1 Premium based on the 5-day volume-weighted average price per Pebblebrook common share on August 21, 2018 
2 Premium based on the 30-day volume-weighted average price per Pebblebrook common share on August 21, 2018 
3 Premium based on the 60-day volume-weighted average price per Pebblebrook common share on August 21, 2018 
4 Premium based on the 90-day volume-weighted average price per Pebblebrook common share on August 21, 2018 

 
 
 

• $3.07 per share, or 9.2%, based on the closing price of Pebblebrook common shares on August 21, 2018

• $2.79 per share, or 8.3%, based on the 5-day VWAP of Pebblebrook common shares on August 21, 2018
1

• $2.77 per share, or 8.3%, based on the 30-day VWAP of Pebblebrook common shares on August 21, 2018
2

• $3.15 per share, or 9.4%, based on the 60-day VWAP of Pebblebrook common shares on August 21, 2018
3
 ; and

• $2.52 per share, or 7.5%, based on the 90-day VWAP of Pebblebrook common shares on August 21, 2018
4



 
 
The fixed cash price of $37.80 is $4.30, or 13%, above the Blackstone price of $33.50. The new 30% cash cap is a 50% increase in the 
potential cash consideration compared to our prior proposal, which is an aggregate increase in the cash consideration of approximately 
$420 million. This increased cash component provides LaSalle shareholders with additional certainty and greater downside protection, 
as well as increased overall value. Moreover, LaSalle common shareholders who exchange their LaSalle common shares for 
Pebblebrook common shares will do so tax-free compared to a taxable cash exchange. 
 
Since LaSalle executed its merger agreement with Blackstone on May 20, 2018, lodging industry performance has continued to 
improve and investor support for our merger proposal has been overwhelming. As we are sure you have learned through your 
conversations with LaSalle shareholders, it seems there is virtually no support from them for the existing agreement with Blackstone. 
LaSalle’s shares have consistently traded at a substantial premium to the Blackstone price because LaSalle shareholders deem 
Pebblebrook’s offer as significantly more attractive. In addition, Pebblebrook’s shares have continued to trade at levels consistent with 
providing LaSalle shareholders with a very significant premium to the Blackstone price, based on our proposal, as described in detail 
above. Due to the substantial cash portion of our enhanced offer, which is fixed at $37.80 per share, in order for the Blackstone 
transaction price to be equivalent to Pebblebrook’s proposal, Pebblebrook’s common shares would have to decline by $4.76, or 12.2%, 
from today’s closing price. Given the terms of our revised proposal, the rationale for agreeing to a merger with Pebblebrook is more 
compelling today than ever before. Our offer affords you, as the LaSalle Board, an opportunity and ability to provide increased value to 
LaSalle shareholders by accepting a superior proposal which is clearly in their best interest and which they have plainly communicated 
is what they desire.  
 
On June 11, 2018, we provided you with a merger agreement essentially identical to the Blackstone proposal, adapted only to reflect 
the superior economics of our offer of the same date and our merger structure. We remain willing to work with you to finalize that 
merger agreement, changed to reflect the increase in the cash component of the merger consideration from 20% to 30%. Working 
together, we believe we can complete a transaction within the next 75 to 90 days, including receiving approvals from shareholders of 
each company within that timeframe. Our ability to move quickly to complete a transaction, coupled with the significantly increased 
cash component of this enhanced offer, provides LaSalle’s shareholders with a significant premium to the Blackstone transaction as 
well as a high degree of certainty with a low level of risk deemed completely acceptable by your shareholders. 
 
The Pebblebrook offer is a viable superior alternative and is available for you to accept. We firmly believe that LaSalle shareholders will 
readily approve a strategic combination of the two companies on the terms outlined in our proposal if you give them a chance to do so. 
We urge you to do so now. There is no reason to wait for the Blackstone merger proposal to be rejected by LaSalle’s shareholders. 
Nevertheless, should you not choose to move forward with us now, our revised offer for a strategic combination of our two companies 
will remain available-for the benefit of LaSalle shareholders-on the same terms, following a rejection of the Blackstone proposal by 
LaSalle shareholders.  
 
We look forward to hearing from you.  
 
Sincerely yours, 

     
/s/ Jon E. Bortz 
Chairman, President & CEO 
Pebblebrook Hotel Trust 
 

Exhibit A 

Summary of Key Terms of Non-Binding Proposed Combination of 
Pebblebrook Hotel Trust ("Pebblebrook") and LaSalle Hotel Properties ("LaSalle") 

1. Merger Consideration (cash or shares; maximum of 30% of LaSalle common shares will receive cash): 

 
 

• For each LaSalle common share held, each LaSalle shareholder may elect to receive:

◦ $37.80 in cash; or  
◦ a fixed exchange ratio of 0.92 Pebblebrook common share 

• A maximum of 30% of the outstanding LaSalle shares will receive cash and shareholders’ elections of cash will be subject to 

pro rata cutbacks in the event holders of more than 30% of LaSalle shares elect cash  



 
 

 
2. Management: 

 
3. Financing Sources (no financing contingencies): 

 
4. Due Diligence (no diligence contingencies): 

 
5. Representations, Warranties and Covenants (customary and reciprocal): 

 
6. Break-up Fee: 

 
7. Pebblebrook Board Approval: 

 
8. Above terms subject to the following assumptions and conditions: 

 
This summary is non-binding and neither party shall be under any legal obligation concerning a merger transaction unless and until 
each party executes a definitive merger agreement. 
 
 
 
(Back To Top)  
 

 
 

Exhibit 99.1 
 

     

7315 Wisconsin Avenue, Suite 1100 West, Bethesda, MD 20814 

T: (240) 507-1300, F: (240) 396-5626 

 

News Release 
  
 

• Pebblebrook to exchange new preferred shares for LaSalle's existing preferred shares (with substantially identical terms) 

• Pebblebrook senior executives to manage combined company

• Pebblebrook to assume or repay LaSalle's term loans and first mortgage loans

• Proposal is not contingent on further due diligence 

• Customary and reciprocal to both LaSalle and Pebblebrook

• $112.0 million 

• Pebblebrook's Board of Trustees has approved the terms contained herein

• Termination of the Blackstone agreement and concurrent execution of a definitive merger agreement

• No payments or vesting under change in control severance agreements for Pebblebrook's executive officers
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Pebblebrook Hotel Trust Comments on Determination by Board of LaSalle Hotel Properties that Pebblebrook’s 
Offer is a “Superior Proposal”  

Pebblebrook Looks Forward to Further Engagement with LaSalle to Quickly Execute a Merger Agreement  

 
Bethesda, MD, September 5, 2018 - Pebblebrook Hotel Trust (NYSE: PEB) (“Pebblebrook”) today commented on the 

determination by the Board of Trustees of LaSalle Hotel Properties (NYSE: LHO) (“LaSalle”) that the Pebblebrook proposal of August 
21, 2018 constitutes a “Superior Proposal” under the merger agreement LaSalle entered into with affiliates of The Blackstone Group 
L.P. (NYSE: BX) (“Blackstone”).  

“We have long been convinced that a strategic combination with LaSalle represents a value-maximizing opportunity for the 
shareholders of both LaSalle and Pebblebrook, and we are pleased that the LaSalle Board has determined our August 21, 2018 offer is 
a ‘Superior Proposal,’” said Jon Bortz, Chairman, President and Chief Executive Officer of Pebblebrook Hotel Trust. “We look forward to 
further engaging with LaSalle to quickly execute a merger agreement that will allow shareholders to maximize immediate and long-term 
value as we create a new hotel industry leader.”  

Under the terms of Pebblebrook’s August 21, 2018 proposal, common shareholders of LaSalle may elect to receive for each 
LaSalle common share they own either a) a fixed amount of $37.80 in cash or b) a fixed exchange ratio of 0.92 Pebblebrook common 
share. The maximum amount of LaSalle shares eligible to receive cash is 30% of the outstanding shares in the aggregate, subject to 
pro rata cutbacks.  

For additional information on Pebblebrook’s August 21, 2018 offer, including investor presentations, press releases, SEC filings 
and other materials, visit the Investor Relations section of Pebblebrook’s website at investor.pebblebrookhotels.com, or by clicking 
here. 

Raymond James and BofA Merrill Lynch are acting as financial advisors, Hunton Andrews Kurth LLP is acting as legal counsel 
and Okapi Partners LLC is serving as information agent to Pebblebrook in connection with the proposed transaction.  

 
About Pebblebrook Hotel Trust 
 

Pebblebrook Hotel Trust is a publicly traded real estate investment trust (“REIT”) organized to opportunistically acquire and 
invest primarily in upper upscale, full-service hotels located in urban markets in major gateway cities. The  

 
 



 
 
Company owns 28 hotels, with a total of 6,973 guest rooms. The Company owns hotels located in 9 states and the District of 
Columbia, including: Los Angeles, California (Beverly Hills, Santa Monica and West Hollywood); San Diego, California; San Francisco, 
California; Washington, DC; Coral Gables, Florida; Naples, Florida; Buckhead, Georgia; Boston, Massachusetts; Minneapolis, 
Minnesota; Portland, Oregon; Philadelphia, Pennsylvania; Nashville, Tennessee; Columbia River Gorge, Washington; and Seattle, 
Washington. For more information, please visit us at www.pebblebrookhotels.com and follow us on Twitter at @PebblebrookPEB. 

 

ADDITIONAL INFORMATION 

This communication does not constitute an offer to buy or solicitation of an offer to sell any securities. This communication 
relates to a proposal which Pebblebrook has made for a business combination transaction with LaSalle. In furtherance of this proposal 
and subject to future developments, Pebblebrook (and, if a negotiated transaction is agreed, LaSalle) may file one or more registration 
statements, proxy statements, tender or exchange offer statements, prospectuses or other documents with the SEC.  This 
communication is not a substitute for any proxy statement, registration statement, tender or exchange offer statement, prospectus or 
another document Pebblebrook or LaSalle may file with the SEC in connection with the proposed transaction.  INVESTORS AND 
SECURITY HOLDERS OF PEBBLEBROOK AND LASALLE ARE URGED TO READ ANY SUCH PROXY STATEMENT, 
REGISTRATION STATEMENT, TENDER OR EXCHANGE OFFER STATEMENT, PROSPECTUS AND OTHER DOCUMENTS FILED 
WITH THE SEC CAREFULLY AND IN THEIR ENTIRETY IF AND WHEN THEY BECOME AVAILABLE AS THEY WILL CONTAIN 
IMPORTANT INFORMATION ABOUT THE PROPOSED TRANSACTION.  Any definitive proxy statement or prospectus (if and when 
available) will be delivered to shareholders of LaSalle or Pebblebrook, as applicable. Investors and security holders will be able to obtain 
free copies of these documents (if and when available) and other documents filed with the SEC by Pebblebrook through the website 
maintained by the SEC at http://www.sec.gov. 
 

Pebblebrook or LaSalle and their respective trustees and executive officers and other members of management and employees 
may be deemed to be participants in the solicitation of proxies in respect of the proposed transaction. You can find information about 
Pebblebrook’s executive officers and trustees in Pebblebrook’s definitive proxy statement filed with the SEC on April 27, 2018. You can 
find information about LaSalle’s executive officers and trustees in LaSalle’s definitive proxy statement filed with the SEC on March 22, 
2018. Additional information regarding the interests of such potential participants will be included in one or more registration 
statements, proxy statements, tender or exchange offer statements or other documents filed with the SEC if and when they become 
available. You may obtain free copies of these documents using the sources indicated above. 
 

In connection with the proposed merger transaction between LaSalle and affiliates of Blackstone, which Pebblebrook opposes 
(the “Proposed BRE Merger”), LaSalle filed a definitive proxy statement with the SEC on July 30, 2018 (the “LaSalle Proxy Statement”). 
On July 30, 2018, Pebblebrook filed a definitive proxy statement with the SEC in opposition to that proposed merger transaction (the 
“Pebblebrook Proxy Statement”). This communication is not a substitute for the LaSalle Proxy Statement or the Pebblebrook Proxy 
Statement or for any other document that LaSalle or Pebblebrook have filed or may file with the SEC or send to LaSalle shareholders in 
connection with the Proposed BRE Merger. BEFORE MAKING ANY VOTING DECISION, INVESTORS AND SECURITY HOLDERS OF 
LASALLE ARE URGED TO READ THE LASALLE PROXY STATEMENT, THE PEBBLEBROOK PROXY STATEMENT AND OTHER 
DOCUMENTS FILED WITH THE SEC CAREFULLY AND IN THEIR ENTIRETY BECAUSE THEY CONTAIN IMPORTANT 
INFORMATION ABOUT PEBBLEBROOK, LASALLE, THE PROPOSED BRE MERGER AND RELATED MATTERS. Investors and 
security holders can obtain free copies of the LaSalle Proxy Statement, the Pebblebrook Proxy Statement and other documents filed 
by LaSalle or Pebblebrook with the SEC through the website maintained by the SEC at http://www.sec.gov. Copies of the documents 
filed by LaSalle with the SEC are also available free of charge on LaSalle’s website at www.lasallehotels.com, or by contacting 
LaSalle’s Investor Relations Department at (301) 941-1500. Copies of the documents filed by Pebblebrook with the SEC are also 
available free of charge on Pebblebrook’s website at www.pebblebrookhotels.com, or by contacting Pebblebrook’s Investor Relations at 
(240) 507-1330. LaSalle and its trustees and certain of its executive officers may be considered participants in the solicitation of 
proxies from LaSalle’s shareholders concerning the Proposed BRE Merger under the rules of the SEC. Information about the trustees 
and executive officers of LaSalle is set forth in LaSalle’s Annual Report on Form 10-K for the year ended December 31, 2017, which 
was filed with the SEC on February 20, 2018, LaSalle’s proxy statement for its 2018 annual meeting of shareholders, which was filed 
with the SEC on March 22, 2018, and in subsequent documents filed by LaSalle with the SEC. Additional information regarding 
persons who may be deemed participants in the proxy solicitations and a description of their direct and indirect interests, by security 
holdings or otherwise, is included in the LaSalle Proxy Statement and may be included in other relevant materials to be filed with the 
SEC. Pebblebrook and its trustees and executive officers and other members of management and employees may be deemed to be 
participants  
 
 



 
 
in the solicitation of proxies in respect of the Proposed BRE Merger. You can find information about Pebblebrook’s executive officers 
and trustees in Pebblebrook’s definitive proxy statement filed with the SEC on April 27, 2018. You may obtain free copies of this 
document as described above. 
 

This document shall not constitute an offer to sell or the solicitation of an offer to buy any securities, nor shall there be any 
sale of securities in any jurisdiction in which such offer, solicitation or sale would be unlawful prior to registration or qualification under 
the securities laws of any such jurisdiction. No offering of securities shall be made except by means of a prospectus meeting the 
requirements of Section 10 of the Securities Act of 1933, as amended. 
 
Forward-Looking Statements 

This communication may include “forward-looking statements” within the meaning of the Private Securities Litigation Reform 
Act of 1995. These forward-looking statements include, but are not limited to, statements regarding Pebblebrook’s offer to acquire 
LaSalle, its financing of the proposed transaction, its expected future performance (including expected results of operations and 
financial guidance), and the combined company’s future financial condition, operating results, strategy and plans. Forward-looking 
statements may be identified by the use of the words “anticipates,” “expects,” “intends,” “plans,” “should,” “could,” “would,” “may,” “will,” 
“believes,” “estimates,” “potential,” “target,” “opportunity,” “tentative,” “positioning,” “designed,” “create,” “predict,” “project,” “seek,” 
“ongoing,” “upside,” “increases” or “continue” and variations or similar expressions. These statements are based upon the current 
expectations and beliefs of management and are subject to numerous assumptions, risks and uncertainties that change over time and 
could cause actual results to differ materially from those described in the forward-looking statements. These assumptions, risks and 
uncertainties include, but are not limited to, assumptions, risks and uncertainties discussed in Pebblebrook’s most recent annual or 
quarterly report filed with the SEC and assumptions, risks and uncertainties relating to the proposed transaction, as detailed from time 
to time in Pebblebrook’s and LaSalle’s filings with the SEC, which factors are incorporated herein by reference. Important factors that 
could cause actual results to differ materially from the forward-looking statements made in this communication are set forth in other 
reports or documents that Pebblebrook may file from time to time with the SEC, and include, but are not limited to: (i) the ultimate 
outcome of any possible transaction between Pebblebrook and LaSalle, including the possibilities that LaSalle will reject a transaction 
with Pebblebrook, (ii) the ultimate outcome and results of integrating the operations of Pebblebrook and LaSalle if a transaction is 
consummated, (iii) the ability to obtain regulatory approvals and meet other closing conditions to any possible transaction, including the 
necessary shareholder approvals, and (iv) the risks and uncertainties detailed by LaSalle with respect to its business as described in 
its reports and documents filed with the SEC.  All forward-looking statements attributable to Pebblebrook or any person acting on 
Pebblebrook’s behalf are expressly qualified in their entirety by this cautionary statement. Readers are cautioned not to place undue 
reliance on any of these forward-looking statements. These forward-looking statements speak only as of the date hereof. Pebblebrook 
undertakes no obligation to update any of these forward-looking statements to reflect events or circumstances after the date of this 
communication or to reflect actual outcomes. 

 
### 

 
Contacts: 

 
Jon E. Bortz, Chairman and Chief Executive Officer, Pebblebrook Hotel Trust - (240) 507-1300 

Raymond D. Martz, Executive Vice President and Chief Financial Officer - (240) 507-1330 

Liz Zale, Pam Greene or Stephen Pettibone, Sard Verbinnen & Co - (212) 687-8080 

Pat McHugh or Jon Einsidler, Okapi Partners - (212) 297-0720 or (855) 305-0855 

  
For additional information or to receive press releases via email, please visit our website at 

www.pebblebrookhotels.com 
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News Release 
 

Pebblebrook Hotel Trust and LaSalle Hotel Properties Announce Agreement for Strategic Combination to 
Create Premier, Best-In-Class Lodging REIT 

Combination of Pebblebrook and LaSalle Will Provide Immediate and Long-Term Opportunities for Shareholder Value Creation; Will 
Form the Largest Owner of Independent Hotels and the Third-Largest Lodging REIT by Enterprise Value 

 
Bethesda, MD - September 6, 2018 - Pebblebrook Hotel Trust (NYSE: PEB) (“Pebblebrook”) and LaSalle Hotel Properties (NYSE: 
LHO) (“LaSalle”) today jointly announced that they have entered into a definitive merger agreement under which Pebblebrook will 
acquire 100% of LaSalle’s outstanding common shares (the “Pebblebrook-LaSalle Agreement”). LaSalle has terminated its previously 
announced merger agreement with affiliates of The Blackstone Group L.P. (NYSE: BX) (“Blackstone”) (the “Blackstone-LaSalle 
Agreement”) following receipt of a waiver of Blackstone’s four business day period during which it could have proposed amendments to 
the terms of the Blackstone-LaSalle Agreement.  LaSalle has canceled its special meeting of LaSalle shareholders previously 
scheduled for September 6, 2018 relating to the Blackstone-LaSalle Agreement. 

Under the terms of the Pebblebrook-LaSalle Agreement, for each LaSalle common share owned, each LaSalle shareholder will 
receive either a fixed amount of $37.80 in cash or a fixed exchange ratio of 0.92 Pebblebrook common share. A maximum of 30% of 
the outstanding LaSalle common shares may be exchanged for cash (and elections of cash will be subject to pro rata cutbacks if 
holders of more than 30% of the outstanding LaSalle common shares elect cash). In connection with the Pebblebrook-LaSalle 
Agreement, the LaSalle common shares Pebblebrook already owns will be canceled and excluded from the cash election.  

 
The transaction is valued at approximately $5.2 billion. It has been approved through a unanimous vote by the Board of 

Trustees of Pebblebrook and through a unanimous vote by the members of the LaSalle Board of Trustees present (with only Stuart L. 
Scott not in attendance due to recent hospitalization).  
 

“We are very pleased to have reached an agreement to bring Pebblebrook and LaSalle together in a strategic combination that 
represents a terrific value-maximizing opportunity for both LaSalle and Pebblebrook shareholders,” said Jon E. Bortz, Chairman, 
President and Chief Executive Officer of Pebblebrook. “We are confident that shareholders will benefit from this premium portfolio of 
high-quality independent and branded hotels through its capacity to generate strong cash flow, provide for a stable dividend and 
capitalize on market opportunities, including improving hotel industry fundamentals. We look forward to moving swiftly to complete this 
transaction and to welcoming LaSalle employees to our team.”  
 

 

 

 
 



 
 

“This agreement with Pebblebrook delivers immediate cash value to LaSalle shareholders.  The transaction represents a 48%1 
premium to LaSalle’s unaffected share price,” said Michael D. Barnello, President and Chief Executive Officer of LaSalle Hotel 
Properties. “This outcome represents the culmination of a thorough strategic alternatives process, which from the beginning, has been 
focused on maximizing value for shareholders. On behalf of LaSalle’s Board and management team, I would like to express our deep 
appreciation to our employees, whose hard work and dedication have been instrumental in making LaSalle the outstanding company it 
is today. We are committed to working closely with Pebblebrook to quickly bring this transaction to closure.” 

 
Strategic Benefits of the Combination 
 

 

 

 

 

 
Transaction Details 

Under the terms of the Pebblebrook-LaSalle Agreement, each LaSalle shareholder will have the option to elect to receive for 
each LaSalle common share owned either a) a fixed amount of $37.80 in cash or b) a fixed exchange ratio of 0.92 Pebblebrook 
common share. A maximum of 30% of outstanding LaSalle common shares may be exchanged for cash, subject to pro rata cut backs.  

 
The transaction, which is subject to customary closing conditions, including regulatory approvals and approval by LaSalle 

shareholders and Pebblebrook shareholders, is expected to close in the fourth quarter of 2018.  

Management and Operations 
Jon E. Bortz will continue to serve as Chairman, President and Chief Executive Officer of Pebblebrook upon closing; Raymond 

D. Martz will continue to serve as Executive Vice President, Chief Financial Officer, Treasurer and Secretary of Pebblebrook; and 
Thomas C. Fisher will continue to serve as Executive Vice President and Chief Investment Officer of Pebblebrook. The Pebblebrook 
Board will remain unchanged. Following the close of the transaction, Pebblebrook will have a portfolio of 662 assets in or near 16 key 
urban markets, and will remain headquartered in Bethesda, MD.  

______________________ 
1 Based on the closing price of Pebblebrook common shares on September 5, 2018 and on the unaffected closing price of LaSalle common shares on March 27, 
2018 (ex-dividend price). 
 
2 As previously disclosed, Pebblebrook entered into an agreement to sell certain LaSalle properties in connection with the closing of a Pebblebrook-LaSalle 
merger. LaSalle has joined that agreement, pursuant to which LaSalle will sell three of its hotels, with an aggregate of approximately 1,600 guest rooms, 
concurrently with the closing of the Pebblebrook-LaSalle merger.  We can give no assurance that such sales will be completed as planned, or at all. The merger 
transaction is not contingent on the completion of the disposition of these hotels.   
 
 

• Compelling Strategic Fit: Premier, best-in-class lodging REIT portfolio with 662 primary upper-upscale and luxury 
independent and collection branded hotels and resorts located in or near key urban markets in the U.S., with a greater 
presence in higher-growth U.S. markets. 

• Clear Industry Leader with Enhanced Scale: Largest owner of unique independent, small brand and collection hotels, 
the third-largest company in the lodging REIT sector as measured by enterprise value, and the second-largest by equity 
market capitalization.  

• Complementary Assets: Clustered assets and properties operated by common management companies in select markets 
enable revenue enhancement opportunities, reduce expenses from synergies, and increase influence and negotiating 
strength.  

• Stronger Financial Profile: Strong balance sheet with increased flexibility provides greater access to capital markets, 
generates strong cash flow and provides for a stable dividend.  

• Compelling Value for Shareholders: Anticipated annual corporate-level G&A cost synergies of approximately $18 million 
to $20 million driven primarily by the elimination of overlapping corporate functions. The proposed merger positions 
shareholders of both companies to benefit from significant upside potential amid highly favorable economic and hotel 
industry fundamentals, as well as potential improvement in EBITDA per key through the implementation of respective best 
practices as well as redevelopment opportunities creating unique experiences for hotel guests.  



 
 
 
Conference Call 

Pebblebrook will conduct a conference call for the investment community to discuss additional details of the transaction on 
Thursday, September 13, 2018 at 9:00 a.m. ET. To participate in the conference call, please dial (877) 705-6003, or for participants 
outside the U.S., (201) 493-6725, approximately ten minutes before the call begins. Additionally, a live webcast of the call will be 
available at Pebblebrook’s investor relations website at investor.pebblebrookhotels.com and at LaSalle’s investor relations website 
ir.lasallehotels.com. A replay of the conference call webcast will be archived and available online through the Investor Relations section 
of www.pebblebrookhotels.com.  

 
Advisors 

Raymond James and BofA Merrill Lynch are acting as financial advisors to Pebblebrook, and Hunton Andrews Kurth LLP is 
acting as legal counsel.  

Citigroup Global Markets Inc. and Goldman Sachs & Co. LLC are acting as financial advisors to LaSalle, and Goodwin Procter 
LLP and DLA Piper LLP (US) are acting as legal counsel.  

 
About Pebblebrook Hotel Trust  
Pebblebrook Hotel Trust is a publicly traded real estate investment trust (“REIT”) organized to opportunistically acquire and invest 
primarily in upper upscale, full-service hotels located in urban markets in major gateway cities. Pebblebrook owns 28 hotels, with a 
total of 6,973 guest rooms. Pebblebrook owns hotels located in 9 states and the District of Columbia, including: Los Angeles, California 
(Beverly Hills, Santa Monica and West Hollywood); San Diego, California; San Francisco, California; Washington, DC; Coral Gables, 
Florida; Naples, Florida; Buckhead, Georgia; Boston, Massachusetts; Minneapolis, Minnesota; Portland, Oregon; Philadelphia, 
Pennsylvania; Nashville, Tennessee; Columbia River Gorge, Washington; and Seattle, Washington. For more information, please visit 
us at www.pebblebrookhotels.com and follow us on Twitter at @PebblebrookPEB. 

 
About LaSalle Hotel Properties 
LaSalle Hotel Properties is a leading multi-operator real estate investment trust. LaSalle owns 41 properties, which are upscale, full-
service hotels, totaling approximately 10,400 guest rooms in 11 markets in seven states and the District of Columbia. LaSalle focuses 
on owning, redeveloping and repositioning upscale, full service hotels located in urban, resort and convention markets. LaSalle Hotel 
Properties seeks to grow through strategic relationships with premier lodging groups, including Access Hotels & Resorts, Accor, 
Benchmark Hospitality, Davidson Hotel Company, Evolution Hospitality, HEI Hotels & Resorts, Highgate Hotels, Hilton, Hyatt Hotels 
Corporation, IHG, JRK Hotel Group, Inc., Marriott International, Noble House Hotels & Resorts, Outrigger Lodging Services, Provenance 
Hotels, Two Roads Hospitality, and Viceroy Hotel Group. 

 
Additional Information about the Proposed Merger Transaction and Where to Find It  

This communication relates to the proposed merger transaction pursuant to the terms of the Agreement and Plan of Merger, dated as 
of September 6, 2018, by and among Pebblebrook Hotel Trust, Pebblebrook Hotel, L.P., Ping Merger Sub, LLC, Ping Merger OP, LP, 
LaSalle Hotel Properties and LaSalle Hotel Operating Partnership, L.P. In connection with the proposed merger transaction, 
Pebblebrook expects to file with the United States Securities and Exchange Commission (the “SEC”) a registration statement on Form 
S-4 that will include a joint proxy statement of Pebblebrook and LaSalle that also constitutes a prospectus of Pebblebrook, which joint 
proxy statement/prospectus will be mailed or otherwise disseminated to Pebblebrook shareholders and LaSalle shareholders when it 
becomes available. Pebblebrook and LaSalle also plan to file other relevant documents with the SEC regarding the proposed merger 
transaction. INVESTORS ARE URGED TO READ THE JOINT PROXY STATEMENT/PROSPECTUS AND OTHER RELEVANT 
DOCUMENTS FILED WITH THE SEC IF AND WHEN THEY BECOME AVAILABLE BECAUSE THEY WILL CONTAIN IMPORTANT 
INFORMATION ABOUT THE PROPOSED MERGER TRANSACTION. You may obtain a free copy of the joint proxy 
statement/prospectus and other relevant documents (if and when they become available) filed by Pebblebrook or LaSalle with the SEC 
at the SEC’s website at www.sec.gov. Copies of the documents filed by Pebblebrook with the SEC will be available free of charge on 
Pebblebrook’s website at www.pebblebrookhotels.com or by contacting Pebblebrook’s Investor Relations at (240) 507-1330. Copies of 
the documents filed by LaSalle with the SEC will be available free of charge on LaSalle’s website at www.lasallehotels.com or by 
contacting LaSalle’s Investor Relations at (301) 941-1500. 

 
 



 
 
Certain Information Regarding Participants 

Pebblebrook and LaSalle and their respective trustees, executive officers and other members of management and employees may be 
deemed to be participants in the solicitation of proxies in respect of the proposed merger transaction. You can find information about 
Pebblebrook’s executive officers and trustees in Pebblebrook’s definitive proxy statement filed with the SEC on April 27, 2018 in 
connection with Pebblebrook’s 2018 annual meeting of shareholders. You can find information about LaSalle’s executive officers and 
directors in LaSalle’s definitive proxy statement filed with the SEC on July 30, 2018 in connection with its 2018 special meeting of 
shareholders. Additional information regarding the interests of such potential participants will be included in the joint proxy 
statement/prospectus and other relevant documents filed with the SEC if and when they become available. You may obtain free copies 
of these documents from Pebblebrook or LaSalle using the sources indicated above. 

No Offer or Solicitation 

This communication shall not constitute an offer to sell or the solicitation of an offer to buy any securities, nor shall there be any sale of 
securities in any jurisdiction in which such offer, solicitation or sale would be unlawful prior to registration or qualification under the 
securities laws of any such jurisdiction. No offering of securities shall be made except by means of a prospectus meeting the 
requirements of Section 10 of the Securities Act of 1933, as amended (the “Securities Act”). 

Cautionary Statement Regarding Forward-Looking Statements 

Certain statements in this communication that are not in the present or past tense or that discuss the expectations of Pebblebrook 
and/or LaSalle are forward-looking statements within the meaning of Section 27A of the Securities Act and Section 21E of the 
Securities Exchange Act of 1934, as amended. These forward looking statements, which are based on current expectations, estimates 
and projections about the industry and markets in which Pebblebrook and LaSalle operate and beliefs of and assumptions made by 
Pebblebrook management and LaSalle management, involve uncertainties that could significantly affect the financial results of 
Pebblebrook or LaSalle or the combined company. Pebblebrook and LaSalle intend such forward-looking statements to be covered by 
the safe harbor provisions for forward-looking statements contained in the Private Securities Litigation Reform Act of 1995 and include 
this statement for purposes of complying with these safe harbor provisions. Words such as “believe,” “expect,” “intend,” “anticipate,” 
“estimate,” “project” and variations of such words and similar expressions are intended to identify such forward looking statements, 
which generally are not historical in nature. Such forward-looking statements may include, but are not limited to, statements about the 
anticipated benefits of the proposed merger transaction, including future financial and operating results, the attractiveness of the value 
to be received by LaSalle shareholders, the attractiveness of the value to be received by Pebblebrook and the combined company’s 
plans, objectives, expectations and intentions and descriptions relating to these expectations. 

All statements that address operating performance, events or developments that Pebblebrook and LaSalle expect or anticipate will 
occur in the future - including statements relating to expected synergies, improved liquidity and balance sheet strength - are forward 
looking statements. These statements are not guarantees of future performance and involve certain risks, uncertainties and 
assumptions that are difficult to predict. Although Pebblebrook and LaSalle believe the expectations reflected in any forward-looking 
statements are based on reasonable assumptions, Pebblebrook and LaSalle can give no assurance that their expectations will be 
attained and therefore, actual outcomes and results may differ materially from what is expressed or forecasted in such forward looking 
statements. Some of the factors that may affect outcomes and results include, but are not limited to: (i) the outcome of any legal 
proceedings that may be instituted against the companies and others related to the proposed merger transaction, (ii) unanticipated 
difficulties or expenditures relating to the proposed merger transaction, the response of business partners and competitors to the 
announcement of the proposed merger transaction, and/or potential difficulties in employee retention as a result of the announcement 
and pendency of the proposed merger transaction, (iii) changes affecting the real estate industry and changes in financial markets, 
interest rates and foreign currency exchange rates, (iv) increased or unanticipated competition for the companies’ properties, (v) risks 
associated with the hotel industry, including competition for guests and meetings from other hotels and alternative lodging companies, 
increases in wages, energy costs and other operating costs, potential unionization or union disruption, actual or threatened terrorist 
attacks, any type of flu or disease-related pandemic and downturns in general and local economic conditions, (vi) the availability and 
terms of financing and capital and the general volatility of securities markets, (vii) the companies’ respective dependence on third-party 
managers of their respective hotels, including their inability to implement strategic business decisions directly, (viii) risks associated 
with the real estate industry, including environmental contamination and costs of complying with the Americans with Disabilities Act of 
1990, as amended, and similar laws, (ix) the possible failure of the companies to maintain their respective qualifications as a REIT and 
the risk of changes in laws affecting REITs, (x) the possibility of uninsured losses, (xi) risks associated with redevelopment and 
repositioning projects, including  

 
 



 
 
delays and cost overruns, (xii) the risk of a material failure, inadequacy, interruption or security failure of the companies’ or their 
respective hotel managers’ information technology networks and systems, (xiii) risks associated with achieving expected revenue 
synergies or cost savings, (xiv) risks associated with the companies’ ability to consummate the proposed merger transaction and the 
timing of the closing of the proposed merger transaction, and (xv) those additional risks and factors discussed in reports filed with the 
SEC by Pebblebrook and LaSalle from time to time, including those discussed under the heading “Risk Factors” in their respective 
most recently filed reports on Forms 10-K and 10-Q. Neither Pebblebrook nor LaSalle undertakes any duty to update any forward-
looking statements appearing in this document. 

 
### 

 
Pebblebrook Contacts: 

 
Jon E. Bortz, Chairman and Chief Executive Officer, Pebblebrook Hotel Trust - (240) 507-1300 

Raymond D. Martz, Executive Vice President and Chief Financial Officer - (240) 507-1330 

Liz Zale, Pam Greene or Stephen Pettibone, Sard Verbinnen & Co - (212) 687-8080 

Pat McHugh or Jon Einsidler, Okapi Partners - (212) 297-0720 or (855) 305-0855 

 
LaSalle Contacts: 

 
Kenneth G. Fuller, EVP and Chief Financial Officer, LaSalle Hotel Properties - (301) 941-1500 

Max D. Leinweber, VP, Finance & Asset Management, LaSalle Hotel Properties - (301) 941-1500 

Bob Marese, MacKenzie Partners, Inc. - (212) 929-5405  

Meaghan Repko or Andrew Siegel, Joele Frank, Wilkinson Brimmer Katcher - (212) 355-4449 
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